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1 Bill of Complaint

.

Circuit Court of the United States, in and for the Northern
District of California. In Equity.

No. 10394. February Session, 1889.

The Johnson Company ) t i r* + ^

( Johnson ratent,

o o li'''' n (No. 272,554.
Sutter Street Kailway Company. ;

To the Honorable the Judges of the Circuit Court of the United
States, in and for the Northern District of California.

The Johnson Company, a corporation organized by virtue of

and under the laws of the State of Kentucky, and a citizen of

tliat State, brings this its bill against the Sutter Street Railway
Company, a corporation organized by virtue of and under the

laws of the State of California, and a citizen of that State, and
having its principal office in the city of San Francisco, in the

county of San Francisco, in said State.

And thereupon your orator complains, and says tliat hereto-

fore, on or about the 17th day of December, 1888, under and by
virtue of the laws of the State of Kentucky, the name of the

said Johnson Company was changed from the ''Johnson Steel

Street Rail Company" to " Johnson Company."
And your orator further shows unto your Honors, that here-

tofore, and before the twentieth day of February, A. D., 1883,

Tom L. Johnson, of the city of Indianapolis, State of Indiana,
was the true, original and first inventor of a certain new and
useful improvement in street-railroad rail, not known or used
before, and not in public use or on sale for more than two years

prior to his application for a patent therefor.

2 And your orator further shows unto your Honors, that

the said Tom L. Johnson, so being the inventor of the said
improvement in street-railroad rail, made application to the
proper department of the Government of the United States for

letters patent in accordance with the then existing Acts of Con-
gress, and duly complied in all respects with the conditions and
requirements of the said Acts of Congress, and that on the twen-
tieth day of February, A. D. 1883, Letters Patent Numbered
272,554, in due form of law, were issued and delivered to the said
Tom L. Johnson, for the said invention or discovery, in the name
of the United States of America, and under the seal of the Patent
Office of the United States, and were signed by the Secretary of

the Interior Department of the United States, and counter-
signed by the Commissioner of Patents, whereby there was
granted to the said Tom L. Johnson, his heirs, executors, ad-
ministrators or assigns, for the term of seventeen years from
the twentieth day of February, A. D. 1883, the full and exclu-
sive right of making, using and vending the said invention or
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disoovory tlnouohoui the United States and Territories thereof,
as by said letters patent, or a duly authenticated copy thereof,
ready in court to be produced, will more fully and at large ap-
pear.

And your orator further shows unto your Honors, that the
said Tom L. Johnson, on the ninth day of March, A. I). 1883,
by an instrument in writing, duly executed and delivered, and
bearing date of the last named day, did assign unto your ora-
tor, the Johnson Company (formerly the Johnson Steel Street
Rail Company) the whole right, title and interest in and to the
said letters patent and the invention therein described, the said

assignment having been duly recorded in the Patent
3 Office of the United States on the thirtieth day of April,

1883, in Liber R. 29, page 184, as by the said assign-
ment, or a duly authenticated copy thereof, ready in court to be
produced, will more fully and at large appear.
And your orator further shows unto your Honors that, but

for the infringement herein complained of, and others of like
character, it would have been, and would still be, in the un-
disturbed possession, use and enjoyment, of the exclusive priv-
ileges secured by the said letters patent.
And your orator further shows unto your Honors that, as it

is informed and believes, the said Sutter Street Railway Com-
pany, well knowing all the facts set forth, did make and use
the said patented improvement, or street-railroad rails, sub-
stantially the same in construction and operation as in the said
letters patent are shown, described and claimed, the exclusive
right to make, use and vend, which said patented street-railroad
rails throughout the United States and Territories thereof, is by
law vested in your orator.

And so it is, may it please your Honors, that the said re-

spondent, as your orator is informed and believes, without the
license of your orator, against its will and in violation of its

rights, has made and used, and intends to continue still to

make and use, the said patented improvement within the
Northern District of California and elsewhere, all of which is

in violation of the said letters patent, and to the great
gain and profit of the respondent and to the great loss of your
orator.

And now, to the end that the respondent may be compelled
to account for and pay over the income thus unlawfully derived

from the violation of the rights of your orator as above,
4 and be restrained from any further violation of the said

rights, your orator prays that your Honors may grant a

permanent writ of injunction issuing out of and under the seal

of this Honorable Court, directed to the said Sutter Street Rail-
way Company.

Strictly enjoining and restraining it, its officers, agents and
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employees from any further construction, use or sale in any
manner, of said patented improvement in street-railroad rails,

or any part or parts thereof, in the violation of the rights of

your orator, and that all specimens of the said improvement,
or any part or parts thereof, in the possession or use or under
the control of the said respondent, the Sutter Street Railway
Company, may be destroyed or delivered up to your orator for

that purpose.
Your orator also prays that your Honors, upon the entering

of a decree for an infringement, as above prayed for, may pro-

ceed to assess, or cause to be assessed, under your direction, in

addition to the profits to be accounted for by the respondent
aforesaid, the damages your orator has sustained by reason of

such infringement, and that your Honors may increase the

actual damages so assessed to a sum equal to three times the

amount of such assessment, under the circumstances of the
wilful and unjust infringement by the said respondent, as

herein set forth.

And your orator prays also for a provisional or preliminary
injunction against the said respondent, and for such other relief,

together with the costs of the suit, as the equity of the case may
require and to your Honors may seem meet.
To the end, therefore, that the respondent may, if it can

show reason why your orator should not have the relief herein
prayed for, and that the said respondent may make a

5 full disclosure and discovery of all the matters aforesaid,

under the oath of its proper officers, and according to

the best and utmost of their knowledge, remembrance, inforn;ia-

tion and belief, full, true, direct and perfect answer make to

the several allegations of this bill, as though specially interro-

gated relative thereto.

May it please your Honors to grant unto your orator, not
only a writ of injunction conformable to the prayer of this bill,

but also a writ of subpoena of the United States of America,
issuing out of and under the seal of this Honorable Court,
directed to the respondent herein, the said Sutter Street Rail-

way Company, commanding it to appeal and answer unto this

bill of complaint, and to abide by and perform such order and
decree in the premises as to the Court shall seem meet, and be
required by the principles of equity and good conscience.
And your orator will ever pray.

GEORGE HARDING,
Solicitor for Complainant.

GEORGE HARDING,
WM. F. BOOTH,
GEORGE J. HARDING,
BUTLER KENNER HARDING,

Of Counsel for Com^ylainant.
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6 State of Pennsylvania, }

County of Cambria , )

^"

Arthur J. Moxham, being duly sworn according to law, doth

depose and say: That he is the President of the corporation,

the Johnson Company, the complainant named in the forego-

ing bill of complaint; that he has read the foregoing bill of

complaint and knows the contents thereof, and that so far as

the statements therein contained are within his own knowl-
edge, they are true, and so far as they are derived from the in-

formation of others, he verily believes them to be true.

And he further doth depose and say: That he verily believes

the said Tom L. Johnson, in the said bill of complaint
named, to be the true, original and first inventor of the

street-railroad rails which are described in the said letters

patent granted to him, and mentioned in the foregoing bill of

complaint.
And he doth further depose and say: That he verily be-

lieves the title of complainant as set forth in the said bill is

true.

ARTHUR J. MOXHAM.

Subscribed and sworn to before me this 13th day of May,
A. D. 1889.

[seal.] a. MONTGOMERY.
A Kotary Fublic of the State of Pennsylvania,

in and for the County of Cambria.

(Endorsed:) Filed June 4th, 1889. L. S. B. Sawyer, Clerk.

7 Suhpoina.

United States of America:

Circuit Court of the United States, Ninth Judicial Circuit,

Northern District of California. In Equity.

The President of the United States of America, Greeting: To
the Sutter Street Railway Company, a corporation, organized

by virtue of and under the laws of the State of California.

You are hereby commanded, That you be and appear in said

Circuit Court of the United States aforesaid, at the court room
in San Francisco, on the first day of July, A. D. 1889, to answer

a Bill of Complaint exhibited against you in said Court by the

Johnson Company, a corporation, organized by virtue of and
under the laws of the State of Kentucky, and a citizen of that

State, and to do and receive what the said Court shall have con-

sidered in that behalf. And this you are not to omit, under the

penalty of five thousand dollars.
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Witness, the Honorable Melville W. Fuller, Chief Justice of

the Supreme Court of the United States, this 4th day of June,
in the year of our Lord one thousand eight hundred and eighty-
nine, and of our independence the 113th.

[SEAL.] L. S. B. SAWYER, Ckrk.

Memorandu7ti Pursuant to Rule 12, Suprente Court U . S.

You are hereby required to enter your appearance in the

above suit, on or before the first Monday of July next,

8 at the Clerk's Office of said Court, pursuant to said bill;

otherwise the said bill will be taken pro coafesso.

L. S. B. SAWYER, Clerk.

(Endorsed:)

United States Marshal's Office,
Northern District of California.

I hereby certify that I received the within writ on the 4th
day of June, 1889, and personally served the same on the 5th
day of June, 1889, upon the Sutter Street Railway Company,
by delivering to and leaving with R. L. Morrow, President of

the Sutter Street Railway Company, said defendant named
therein, personally, at the City and County of San Francisco, in

said District, an attested copy thereof.

J. C. FRANKS,
U. S. Marshal,

By JAMES R. DEANE,
JJepiity/

San Francisco, June 5th, 1889.

Filed June 5, 1889.

L. S. B. SAWYER, Clerk.

9 Ansiver.

In the Circuit Court of the United States, Ninth Circuit, in and
for the Northern District of California.

The Johnson Company, Complainant,
^

vs. >

Sutter Street Railway Company, Defendant. )

The answer of the Sutter Street Railway Company, the
defendant to the bill of complaint of the complainant, herein
filed.

This defendant now, and at all times hereafter, saving and
reserving unto itself all benefit and advantage of exception
which can or may be had or taken to the many errors, uncer-
tainties and other imperfections in the said complainant's said
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bill of complaint contained, for answer thereto, or unto so much
and such parts thereof as this defendant is advised, is or are

material or necessary for it to make answer unto, this defend-

ant, for answering, saith:

Defendant says that it is not advised, save by said bill,

whether the name of the Johnson Steel Street Rail Company was
changed to "Johnson Company," as alleged in said bill, or

not; it therefore denies that the said name was so changed, and
leaves the complainant to make such proof thereof as it may be

able to do.

That the defendant admits that Letters Patent Numbered
272,554, and bearing date on the 20th day of February, 1883,

for an alleged improvement in street railroad rails, were
granted by the Government of the United States to Tom

10 L. Johnson, as alleged in the said bill. But the defendant
denies that the alleged invention which was covered by

said letters patent was either new or useful; on the contrary,

the defendant avers that it is informed and believes, and so

states to be true, that the said alleged improvement which was
covered by said letters patent has never been used by the

owners of said letters patent or by anyone else, for the reason

that it was not useful. That the said alleged invention was for

rolling said rails in a peculiar form, and that said form
was injurious and not beneficial to said rails, and the same
was not and never has been of any utility, or of any value

whatever.
Defendant denies that the said letters patent are valid, or

that they cover or protect any patentable invention, or that

they have secured to the said Tom L. Johnson, or his assigns,

any exclusive right of making, or using, or vending the said

alleged invention or discovery throughout the United States, or

any part thereof, or in any place, or for any time.

Defendant avers that it is not informed, save by said bill, as

to whether said letters patent were assigned to the Johnson
Steel Street Rail Company, as alleged in said bill, or not. It

therefore denies that the same were so assigned, and leaves the

complainant to make such proof thereof as it may be advised

and be able to do.

This defendant denies that, except for the infringement
complained of, or any infringements, the complainant would
be in the undisturbed use and enjoyment of the exclusive

privileges secured by the said letters patent. On the contrary,

the defendant avers that it is informed and believes, and so

states to be true, that the said letters patent never have been
infringed and the possession by the complainant of the alleged

invention has never been disturbed; but notwithstand-

11 ing these facts, the complainant has neither used or en-

joyed the said exclusive privileges, or any of them.
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This defendant, the Sutter Street Railway Company denies

that it has either made or used the said patented improvement
or street railroad rails, or any railroad rails w4iich were sub-

stantially, or at all, the same in construction, or operation, as

those shown, described and claimed in the said letters patent.

This defendant denies that it has ever made, or has ever used,

or that it intends, or ever intended, or that it will under any
circumstances either make, or use in the future, the said pat-

ented improvement, either within the Northern District of Cal-

ifornia, or in any place whatever, either to the great gain and
profit of this defendant, or to the great loss of the complainant
or at all.

And this defendant denies that it has infringed upon said

letters patent, or that it is now infringing upon said letters pat-

ent, or that it will in the future infringe upon said letters pat-

ent, and denies that it intends or ever intended to infringe

upon said letters patent; and denies that it has obtained, or in

any way realized any income, or gains, or profits from any in-

fringement of said letters patent, and denies that the complain-
ant has sustained any loss or any damage or that it will sustain

any loss or any damage on account of any infringement of said

letters patent by this defendant.
And further answering this defendant avers that it is in-

formed and believes and so states to be true, that the said let-

ters patent are null and void for the reason that the effects

stated therein will not be produced by the means therein de-

scribed for producing those effects. Defendant avers that the

pocket formed between the head and foot of the rail described

therein will not clasp and hold street ballast and thereby
12 prevent the wearing away of the street alongside of said

rail as stated in the said bill of complaint. Neither are

the masses of metal in the head, web, flange and foot of the rail

described in the patent so nearly equal that all parts will shrink
alike and obviate the necessity of cambering in rolling said

rails as stated in said patent, and defendant states generally

that the changes which are claimed in said patent to be pro-

duced by the peculiar forms therein described will not be so

produced by those forms.

Defendant avers and will prove on the trial of this case that

street railroad rails similar to those described in said letters pat-

ent and with pockets formed on each side of the webs thereof,

for the reception of the street ballast long prior to the alleged

invention of the patentee, Tom L. Johnson, were in public use

on California street, between Kearny and Larkin streets, in

the City and County of San Francisco in the State of Califor-

nia. That the same were so used by the California Street Rail-

way Company, which had, and still has, its principal place of
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business and residence at the southeast corner of said Califor-

nia and Larkin streets in said City and County of San Fran-
cisco.

This defendant further avers and will prove on the trial of

this cause that street railroad rails, similar to those described
in said letters patent, and with pockets formed on each side of

the webs thereof for the reception of street ballast as therein
described, were shown and described in the following described
letters patents, each one of which was granted by the govern-
ment of the United States to Henry Root of the City and County

of San Francisco, viz:

13 Letters Patent Numbered 262,126, applied for on the
third day of September, 1881, and bearing date on the

first day of August, 1882, and being granted for a "Con-
struction of Cable Railways."

Also Letters Patent Numbered 247,781, applied for on the sixth

day of May, 1881, and bearing date on the fourth day of Octo-
ber, 1881, and being granted for a " Cable Railroad."
And further answering, the said defendant denies that the

said complainant is entitled to the relief or any part thereof in

the said bill of complaint demanded. And this defendant prays
the same advantage of its aforesaid answer, as if it had pleaded
or demurred to the said bill of complaint, and this defendant
prays leave to be dismissed with its reasonable costs and
charges in this behalf most wrongfully sustained.

M. A. WHEATON,
Solicitor for Defendant.

NAPHTALY, FREIDENRICH & ACKERMAN,
Of Counsel for Defendant.

State of California, )
' t ss

City and County of San Francisco,
)

Joseph L. Schmitt, being duly sworn, does depose and say,

that he is an officer, to wit: Vice-President of the Sutter Street

Railway Company, the defendant in the foregoing answer, and
that by means of his said office he has acquired and possesses

particular knowledge of the matters stated in said answer; that

he has read the foregoing answer and knows the contents there-

of, and that the same is true of his own knowledge except as to

the matters therein stated on information and belief,

14 and as to those matters he verily believes it to be true.

JOS. L. SCHMITT.

Subscribed and sworn to before me, this 5th day of August,
A. D. 1889.

[seal.] JAMES MASON,
Notary Public.
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(Endorsed:) Service of the within answer and receipt of a

copy thereof admitted this 5th day of August, 1889. Wm. F.

Booth, Solicitor for Plaintiff. Filed 5th day of August, A. D.
1889. L. S. B.Sawyer, Clerk.

15 Replication to Ansv:er.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, in and for the Northern District of California.

The Johnson Company, Complainant, \ In Equity.
vs. > No. 10394.

Sutter Street Railway Company, Respondent. ) Replication.

This repliant, saving and reserving unto itself all and all

manner of advantage of exception to the manifold insufficiencies

of the said answer, for replication thereunto saith, that it will

aver and prove its said bill to be true, certain, and sufficient in

the law to be answered unto; and that the said answer of the
said defendant is uncertain, untrue, and insufficient to be re-

plied unto by this repliant; without this, that any other matter
or thing whatsoever in the said answer contained, material or

effectual in the law to be replied unto, confessed or avoided,
traversed or denied, is true; all which matters and things this

repliant is, and will be, ready to aver and prove, as this Hon-
orable Court shall direct; and humbly prays, as in and by its

said bill it hath already prayed.

WM. F. BOOTH,
Of Counsel for- Goiiiplainant.,

Service of the above replication admitted this 2nd day of Sep-
tember, 1889.

M. A. WHEATON,
Defendan

t

'
.s Solicitor .

(Endorsed:) Filed Sept. 2nd, 1889. L. S. B. Sawyer, Clerk.

By F. D. Monckton, Deputy Clerk.

16 Enrollment.

In the Circuit Court of the United States, Ninth Circuit, North-
ern District of California.

The Johnson Co., Complainant, \

vs. \ No. 10394.
Sutter Street Railway Co., Respondent. )

The complainant filed its bill of complaint on the 4th day of

June, 1889, which is hereto annexed.
A subpoena to appear and answer in said cause was thereupon

issued, returnable on the 1st day of July, A. D. 1889, which is

hereto annexed.
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The resi)oiuleiit appeared herein on the 1st day of July,

1889, by Naphtaly, Freiderieh <fe Aekernian, Esqrs., its solici-

tors.

On the 5th day of August, 1889, an answer was filed herein,
which is hereto annexed.
On the 2nd day of September, 1889, a replication was filed

herein and is hereto annexed.
Thereafter a final decree was filed and entered herein in the

words and figures following, to wit-

17 Decree.

At a stated term, to wit: the July term, A. D. 1891, of the

Circuit Court of the United States of America, of the Ninth
Judicial Circuit, in and for the Northern District of California,

held at the court room in the City and County of San Francisco,
on Monday the 27th day of July, in the year of our Lord one
thousand eight hundred and ninety-one.

Present: The Honorable Thomas P. Hawley, U. S. District

Judge, District of Nevada. ^^

The Johnson Company, \

vs. ( No. 10394.

Sutter Street Railway Company. )

This cause came on to be heard at the Julv, 1890, term of

said Court, and was argued by counsel, and submitted to the

Court for consideration and decision.

Thereupon, upon consideration thereof, it is ordered, ad-

judged and decreed that the complainant's bill of complaint
herein, be and the same hereby is dismissed at complainant's
cost, taxed at $89.75.

(Signed) HAWLEY,
Judge.

(Endorsed:) Filed and entered July 27, 1891. L. S. B. Saw-
yer, Clerk.

18 Memorandum of Costs and Disbursements

.

United States of America. Circuit Court of the United States,

Ninth Circuit, Northern District of California.

The Johnson Company, Complainant, ) Memorandum
vs. / of Costs and

Sutter Street Railway Company, Defendant. ) Disbursements

Disbursements:

Copy of the bill of complaint I 2 00
Clerk's fees 10 00
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Deposition fees for 2 witnesses, Henry L. Brevoort and
Patrick Noble, at 12.50 each 15 00

Examiner's fees 52 00
Docket fee 20 00
Affidavit to answer 50
Affidavit to cost bill 25

Taxed at Total sum. .189.75

L. S. B. SAWYER,
Clerk.

United States of America, \

Northern District of California, > ss.

City and County of San Francisco , )

F. J. Kierce being duly sworn, deposes and says: That he is

one of the solicitors for the defendant in the above entitled

cause, and as such is better informed, relative to the above costs

and disbursements, than the said defendant.
That the items in the above memorandum contained are cor-

rect, to the best of this deponent's knowledge and belief,

19 and that the said disbursements have been necessarily

incurred in the said cause.

(Signed) F. J. KIERCE.

Subscribed and sworn to before me, this 30th day of July,

A. D. 1891.

F. D. MONCKTON,
Co'intnissioner of U. S. Circuit Court,

Northern District of Califoimia.

To Messrs. George Harding, G. J. Harding and Wm. F. Booth,
Solicitors for Complainant:
You will please take notice that on Saturday, the first day of

August, A. D. 1891, at the hour of 10:30 o'clock, a, m., we will

apply to the Clerk of said Court to have the within memorandum
of costs and disbursements taxed pursuant to the rule of said

Court, in such case made and provided.
WHEATON, KALLOCH & KIERCE,

Solicitors for Defendant.

(Endorsed:) Service of within memorandum of costs and
disbursements, and receipt of a copy thereof acknowledged,
this 30th day of July, A. D. 1891. Wm. F. Booth, Solicitor for

Complainant. Filed this 31st day of July, A. D. 1891. L. S.

B. Sawyer, Clerk.
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20 Certificdte to EnrolhneMt.

AVhereupon, said pleadings, subpoena and final decree and a
memorandum of taxed costs are hereto annexed, said final

decree being duly signed, filed and enrolled, pursuant to the
practice of said Circuit Court.

Attest, etc.

[seal.] L. S. B. sawyer. Clerk.

(Endorsed:) Enrolled papers. Filed July 27, 1891. L. S.
B. Sawyer, Clerk.

21 Opinion.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern Distrtict of California.

Johnson Company, Complainant, \

vs. i No. 10393.
Pacific Rolling Mills Company, Respondent, ;

AND
Johnson Company, Complainant, \

vs. i No. 10394.
Sutter Street Railway Company, Respondent. )

July 27, 1891.
Wm. F. Booth and Harding & Harding, for complainants,

both cases: Wheaton, Kalloch dt Kierce, and Naphtaly,
Freidenrich & AcKERMAN, for respondents.

Hawley, J.

These cases were tried together, and involved precisely the
same questions.

They are actions in equity to recover for an alleged infringe-
ment of Letters Patent Number 272,554, bearing date February
20, 1883, granted to Tom L. Johnson, for a street railroad, and
by him assigned to the corporation complainant in both cases.

The alleged infringement is for the manufacture and sale of

certain rails by the Pacific Rolling Mills Company in one case,

and in the other case, for the use of said rails by the Sutter

Street Railway Company.
The specifications of the patent are quite lengthy. The fol-

lowing quotations therefrom have more or less bearing upon the

points involved:

22 ''The object of my said invention is to improve the form
of that class of railroad rail, used principally by street

railroads, which combine the principal features of the tramrail,

ordinarily used for such purposes, and those of the T-rail used
on steam railroads.
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" I am aware that rails embodying the general features above
mentioned are old, and 1 therefore disclaim the same, and con-

fine myself to the form hereinafter particularly described and
claimed as new.

" Referring to the accompanying di'awings, which are made
a part hereof, and on which similar letters of reference indicate

similar parls, Figure 1 is a perspective view of a portion of a

rail formed in accordance with my invention, and Fig. 2, a

transverse vertical section of the same. Fig. 3 shows a section

of a street railway bed and ordinary rails as commonly laid.
^' In said Figs. 1 and 2 the letter A indicates the flanged por-

tion of the rail; B, the head of. the rail; C, an offset under the

head of the rail, abutting the web E on the side of said web,
opposite to that continued out in the flange A. The web E ex-

tends from the foot D to the angles respectively formed on
opposite sides by its union with the offset C and flange A, thus
securing a uniform depth of web proper for the fish-plates to

clamp.
" In Fig. 3 the letter G indicates an ordinary cross-tie, the

letters HH, stringers, such as are ordinarily used upon street

railways, and KK an ordinary form of street rail laid there-

on. The letters xx indicate the edges of the adjacent and under-
lying roadway.

" A peculiar and important feature of this rail is the off-

23 set C, which, w^iile serving the purpose of a close fit for

the splice-bar or fish-plate, as above mentioned, also serves

another equally or more important purpose in the general con-
formation of and peculiar disposition of metal in the rail."

''The splice-bar offset C, is a large factor, in the proper re-

taining of this ballast, for it is large enough with its square
corner, in connection with the curved or arched shape of the
lower part of the head and T shaped foot to allow^ the surround-
ing and superincumbent traffic to press the ballast—gravel and
stones of the streets—into and against the rail, instead of (as

shown in Fig. 3—cutting away the surface of the street from
the rails."

There are six claims to the patent; but only one—the fifth

—

that it is contended is infringed. This claim reads as follows:
*'5. In the combined tram and T rail described, the web E,
located relatively to the flange A, and head B, offset at C, as
described, whereby a maximum capacity of outside pocket is

secured with a minimum quantity of metal consistent with the
proper stability of the rail, substantially as set forth."

The defenses to this patent, set up by defendants, are (1)
non-infringement (2) non -patentability.

1. In construing the patent it is the duty of the Court to

confine its deliberations to the fifth claim as that is the only one
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that iri claiiuod to bo infringed. It is also proper to restrict the

interpretation of the patent to the particular class to which it

belongs, viz: to patents for mere form, as distinguished from
patents involving mechanical action or patents for some })artic-

ular kind of process. This case is one 'Svhere in view
24 of the state of the art, the invention must be restricted

to the form shown and described by the patentee."

Dnft' vs. Sferlimj Pamp Co., 114 U. S., 639.

The fifth claim required the web E, to be located relatively

to the flange A, and head B, as described. This relative loca-

tion, when compared with the drawings and specifications

places the head B, to the left hand side of the vertical line of

the web E, and the whole of the upper face of the fiange A,

over the whole width of the web. The form of the defendant's

rail, in this respect, locates the head over the web, and the

flange is to the right of the vertical line of the web. The dif-

ference in the relative location of the different parts of the pat-

ented rail and of the defendant's rail is shown in the cross-ex-

amination of complainant's expert witness, Breevort, who, in

answer to questions, testified as follows:
'' Q. 8. In the patented rail is there any part of the head

that is over the web in a vertical line?

''A. No.
'' Q. 9. In the defendant's rail is the head in vertical line

over the web or not?

''A. The head is over the web.
'' Q. 10. Then in this respect referred to in the last two ques-

tions is the relative location of the head and web, the same in

the defendant's rail as it is in the patented rail?
' '^ A. It is not.

'' Q. 11. In the patented rail is the flange in a vertical line

over the web.

''A. Yes.
''Q. 12. In the defendant's rail is the flange in a vertical

line over the web?
''A. No.

25 " Q. 13. Then in this respect is the relative location

between the web and the flange the same in the defend-

ant's rail as it is in the patented rail?

''A. No."
If, therefore, the patent is to be limited to the form that re-

sults from having ''the web E located relatively to the flange

A and head B, as described," it would seem to follow that there

is no infringement by the defendant's rail.

The relative location between the w^eb, the head and the

flange is made—by the fifth claim—a material part of the form

of the patented rail, as distinguished from the prior state of
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the art; and in connection with the offset C, constitutes the
" Improvement in street railroad rails " for which the patent

was obtained.

When a claim is so explicit the courts cannot alter or en-

large it. If the patentee has not claimed the whole of his

invention, and the omission was the result of inadvertence, he
should have sought to correct the error by a surrender of his

patent and an application for a re-issue. He cannot expect the

courts to wade through the history of the art and spell out

what he might have claimed, but has not. ''Since the act of

1836, the patent laws require that an applicant for a patent

shall, not only by a specification in w^riting, fully explain his

invention, but that he shall particularly specify and point out

the part, improvement or combination which he claims as his

own invention or discovery. This provision was inserted in

the law for the purpose of relieving the courts from the duty of

ascertaining the exact invention of the patentee by inference

and conjecture, derived from a laborious examination of

previous inventions, and a comparison thereof with that

claimed by him. This duty is now cast upon the Patent
26 Office. There his claim is, or is supposed to be, exam-

ined, scrutinized, limited and made to conform to what
he is entitled to. If the office refused to allow him all he asks,

he has an appeal. But the courts have no right to enlarge a

patent beyond the scope of its claim as allowed by the Patent
Office, or the appellate tribunal to which contested applications

are referred. When the terms of a claim in a patent are clear

and distinct, as they always should be, the patentee, in a suit

brought upon the patent, is bound by it. Merrill vs. Yeomans,
{ante, 235.) He can claim nothing beyond it. But the de-

fendant may at all times, under proper pleadings, resort to

prior use and the general history of the art to assail the valid-

ity of a patent or to restrain its construction. The door is

then opened to the plaintiff to resort to the same kind of

evidence in rebuttal; but he never can go beyond his claim.

As patents are produced ex 'parte, the public is not bound by
them, but the patentees are. And the latter cannot show that

their invention is broader than the terms of their claim; or, if

broader, they must be held to have surrendered the surplus to

the public."

Keystone Bridge Go vs. Phoenix Ins. Co., 95 U. S. 278.

See also Railroad Co. vs. Mellon, 104 U. S., 118.

Sargent vs. Hall Safe and Lock Co., 114 U. S., 86.

Western Electric Co. vs. Ansonia Co., 114 U. S., 452.

Clark vs. Beecher M. Co., 115 U. S., 86.

Ycde Lock Co. vs. Greenleaf, 117 U. S., 588.
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2. The contention of defendants—with reference to the

defense of non-patentability—is, ''that the complainant's
patent is absolutely void, for the reason that it is only for one
especial form of the well known girder rails and that such
especial form did not develop any new or unknown mode of

operation."

27 It is undoubtedly true, as has often been said, that no
more difficult task can be imposed upon the Court in pat-

ent cases, than that of determining what constitutes invention,

and of drawing the line of distinction between the work of the

inventor and the constructor. It is very often difficult to deter-

mine what degree of improvement takes a case out of the mere
exercise of mechanical skill and judgment and places it within
the domain of invention or discovery. Certain well defined

general principles have, however, from time to time, been an-

nounced in plain, clear and distinct terms, which are calculated

to materially aid the courts in deciding cases of like character

with the cases under consideration.

The Supreme Court ''has repeatedly held that, under the

Constitution and the Acts of Congress, a person, to be entitled

to a patent must have invented or discovered some new and use-

ful art, machine manufacture, or composition of matter, or

some new and useful improvement thereof, and that ' it is not

enough that a thing shall be new, in the sense that in the shape
or form in which it is produced it shall not have been before

known, and that it shall be useful, but it must, under the Con-
stitution and the statute, amount to an invention or discovery.'

"

Hill vs. Wooster, 132 U. S., 700. " The cases on this subject

are collected in Thompson vs. Boissilier, 114 U. S., 1, 11, 12, to

them may be added Stephenson vs. Brooklyn Railroad, 114 U. S.,

149; Yale Loch Co. vs. Greenleaf, 117 U. S., 544; Gardner vs.

Herz, 118 U. S., 180; Pornaco Holder Go. vs. Ferguson, 119 U.

S., 335; Hendy vs. Mi7iers Iron Works, 127 U. S., 370, 375;

Holland vs. Shipley, 127 U. S., 396; Pattee Plov: Co. vs. King-
man, 129 U. S., 294; Brotvn vs. District of Columbia, 130 U. S.,

87; Day vs. Fairhaven and Westvi lie Raihvay Co., 132 U.
28 S., 98; Watson vs. Cincinnati, Indianapolis, etc., RaiUvay

Co., 132 U. S., 161; Marchand vs. Enken, 132 U. S., 195;

Royer vs. Roth ^ 132 U. S., 201.

In the light of these principles the facts in these cases as

shown by the evidence, must be applied and considered in

order to enable the Court to determine upon which side of the

border line the patent falls.

The prior art is represented by the ordinary T-rail and the

California street rail. Neither of these rails possessed all the

advantages of the patented rail. In fact the object of the pat-

entee in changing the form of the rail—as stated in his speci-
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fications heretofore quoted—was to secure in oiie form all the
advantages possessed by the rails then in public use. The gen-
eral -features of his invention were admitted to be old and he
therefore disclaimed the same and confined himself 'Mo the

form hereinafter particularly descriced and claimed as new."
The advantages testified to by complainant's wimess, Bree-

vort, that the patent rail " is adapted to be placed on a sleeper

below the street level so that the paving can be brought up to

it— it has a head for the bearing of the wheel, a flange which
permits ordinary street traffic, a vertical web and foot," were
all possessed by the California street rail.

Speaking of the California street rail, the witness said: " Tlie

said rail has not got the same disposition of metal or the same
combination of parts as claimed in the fifth claim of the patent.

It is true that the sample of rail shown me has a head, a flange,

a web, and a foot, but these parts are differently shaped and are

differently located in regard one to the other, when compared
with either the defendant's or the complainant's rail. The rail

shown me has an offset under the head, and if such a

29 rail, was used with fish-plates, one set of fish-plates

would have to be used for the side of the rail on which
the head was turned, and another and narrower set of fish-

plates would have to be used for that side of the rail on which
the flange is turned. Both in the defendant's and complain-
ant's rail, the offset under the head enables fish-plates of like

size to be used on both sides of the rail, besides furnishing
strength to the head. In the sample of rail shown me, strength
for the head has been obtained by a different disposition of

metal, and the offset has been dispensed with."
The fianged rails are shown by the testimony of both parties

to be advantageous, by reason of their adaptability for street

paving. The California street rail is a fianged rail and in this

respect it was an improvement upon the T-rail. This advant-
age is secured in the form of the patented rail. The advantage
of even fish-plating in the patented rail was obtained by the use
of the offset C, and this is the most prominent feature upon
which the invention of the patented rail is claimed. The form
of the California street rail did not admit of even fish-plating.

The old T-rail, however, had that advantage. Its form was such
as to allow even fish-plating. The rails were even on both sides
and the plates could be transferred from one side to the other
and only one size of plates were required to be purchased. It

will thus be seen as stated by complainant's witness, Breevort,
that ''the patent of Johnson described an improved form of

rail, intended principally for use in streets for car service and
street railway service. The said rail described in the patent is

designed to present many of the advantages of the T-rail
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30 and })ossossing also some of (ho advantages of tlie ordi-

nai'v train-rail." The change in the form of the rail so

as to secure these advantages, as shown by the evidence, was,

in my opinion, tlie result of ordinary mechanical skill, wliich

did not require the exercise of the inventive faculty of the

mind.
In Btisell Trimmer Co. vs. Sferen-t, the Supreme Court, in

passing under a similar question involved in that case, said:
" Effort was made to show by other witnesses that the feat-

ures in the Orcutt patent, specified in the statement of counsel

above quoted, are all patentable novelties, especially the com-
bination of them into one devise. We repeat, that in view of

the previous state of the art we think otherwise. The evidence,

taken as a whole, shows that all of those claimed elements are

to be found in various prior patents—some in one patent, and
some in another, but all performing like functions in well-

known inventions having the same object as the Orcutt patent,

and that there is no substantial difference between the Brown
metal cutter and Orcutt's cutter, except in the configuration of

their molded surface. That difference, to our minds, is not a

patentable difference, even though the one cutter was used in

the metal art, and the other in the leather art. A combination
of old elements, such as are found in the patented device in suit,

does not constitute a patentable invention." 137 U. S., 433.

The changes made by Johnson in the form of the rail were
changes of degree only, and did not involve any new principle.

It was a combination of old elements into a new form without

producing any new mode of operation. It is, as was said by

the Supreme Court in Burt vs. Eoort/, 133 U. S., 358, ''a mere
aggregation of old parts with such changes of form or

31 arrangement as a skillful mechanic could readily de-

vise—the natural outgrowth of the development of me-
chanical skill as distinguished from invention. The changes

made— in the construction — were changes of degree only

and did not involve any new principle—performed no new
function."

In Flor^heim vs. Shilling, 137 U.S., 77, the Supreme Court

adopted the rule announced in Pickering vs. McCallough, 104

U. S., 318. " In a patentable combination of old elements all

the constituents must so enter into it as that each qualifies

every other. It must form either a new machine of a distinct

character or function, or produce a result due to the joint and
co-operating action of all the elements, and which is not the

mere adding together of separate contributions. The com-
bination of old devices into new articles, without producing

any new mode of operation, is not invention." Burt vs. Evory,

supra. See also Hailes vs. V(tn Wormer, 20 Wall., 353; Recken-
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dorfer vs. Faber, 92 U. S., 347; Tack Co. vs. Tivo Rivers Manii-

fdctaring Company, 109 U. S., 117; Btismy vs. Excelsior Manit-

factitring Company, 110 U. S., 131; Phillips vs. Detroit, 111

U. S., 604; Stephenson vs. Brooklyn Railroad Co., 114 U. S.

149; Beecher M'fg Co. vs. Ativcder M\fg Co., 114 U. S., 523;

Thatcher Heating Co. vs. Bartis, 121 U. S., 286; Hendy vs.

Miners Iron Works, 127 U. S., 370. See also Carapbell xs.

Bailey, 45 Fed. R., 564, and authorities there cited.

Tlie contention of defendants is, in my opinion, sustained,

and complainant's bills must be dismissed. It is so ordered.

(Endorsed:) Opinion read in open Court July 27, 18^91. L.

S. B. Sawyer, Clerk.

32 Dej^osition of Henry L. Brevoort.

U. S. Circuit Court, Northern District of California.

Johnson Company j t t^
/ In hquitv.

.. Q r* n \ No. 10,394.
feuTTER Street Kailway Company. )

'

Johnson Company
vs.

( In Equity.

13 u "^"a/t n (No. 10,393.
Pacific Kolling Mills Company. )

'

Testimony taken on behalf of complainant in above entitled

causes before R. G. Monroe, Notary Public, special examiner,
at his office, No. 140 Nassau St., New York, N. Y., April 29th,

1890.

Present: Geo. J. Harding, Esq., for complainant; M. A.
Wheaton, Esq., for defendant.

It is stipulated that R. G. Monroe act as special examiner in

these causes, and that the testimony taken before him shall

have the same force and effect as if taken before a standing ex-

aminer of this Court.

It is further stipulated that the proof taken shall be read as

taken separately in each suit.

Henry L. Breevoort, a witness called on behalf of the com-
plainant, having been first duly sworn, testified as follows:

Q. 1. What is your name, age, residence and occupation?
A. Henry L. Breevoort; 41 years; Brooklyn, N. Y.; En-

gineer.

Q. 2. What qualifications have you for testifying in this

case?

33 A. As a boy I learned the trade of a machinist and
for a number of years owned and operated a machine shop.

For the last fifteen or sixteen years I have been almost exclusively
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engaged in examining patents and patented devices and 1 have,
during this period, been called upon to testify in suits rehiting

to patents, having testified in many hundred of such cases.

Q. 3. Have you examined and do you understand the letters

patent in suit?

A. 1 have read it and 1 think I understand what is described

and claimed in said patent.

Q. 4. Have you examined certified copy of Complainant's
Ex. E, and do you understand the same? I now show you a

section of a rail. Please state how said section compares with
the drawing, Exhibit E.

A. I have examined the Ex. E and I understand the rail

there shown in section. I have compared the section of rail

shown me with the said exhibit and 1 find that the said section

is practically the same as the drawing, Exhibit E.

Said section is here offered in evidence and marked " Com-
plainant's Exhibit Section Defendant's Rail."

Q. 5. Please compare Comp'ts. Ex. E and the rail section

last offered with the rail set out and described in complainant's
patent and specifically pointed out in the fifth claim there-

of and state wherein you find similarity or identity of

structure between said exhibit and rail section and the patent

in suit?

A. I have made the comparison called for in the question

between the patent in suit, No. 272,554, dated Feb. 20th, 1883,

and granted to Tom L. Johnson, and the rail marked Ex. E,
and also the section of the actual rail, and I think that

34 the said defendant's rail contains the invention of the

fifth claim of the patent in suit. I will give my reasons

for this opinion.
(Defendant objects to the answer so far given and also the

answer the witness proposes to give in so far that it contains

the opinion of the witness as to what invention is or is not
described in or covered by said claim five, upon the ground that

the same is giving a construction of the claim by the witness,

and it is therefore incompetent testimony.
Defendant here also puts in an objection to all opinions of

the witness which may be hereafter given as to what invention
or inventions are or are not covered by any of the respective

claims of the patent, upon the ground that the same is inconi-

petent testimony, for the reason that they give a construction to

the patent and its claims, and thus trench upon the exclusive

province of the Court. This objection is put in here to apply
to all such testimony for the purpose of saving a constant repe-

tition of the objection).

The patent of Johnson describes an improved form of rail in-

tended principally for use in streets for car service or street rail-
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way service. The rail described in tlie patent is designed to

present many of the advantages of the T-rail and possessing
also some of the advantages of an ordinary tram-rail. By mak-
ing the rail deep like the T-rail ordinarily used on steam roads

;

the support of the rail can be placed below the street level and
the paving can be brought close up on either side to the rail,

and above the supporting sleeper.

The rail is also made stiff and ridged by its depth of fiange.

The rail of the patent is one having a head (lettered B m the
patent) which is to be placed in laying the rail slightly

35 above or level with the surrounding street surface.

There is a flange A which may be just below the street

level and w^hich prevents the w^heels of ordinary vehicles to

find a track between the heads of the rails composing the road.

The head and flange are carried by the web marked E in the
patent, located below the junction of the head and flange. This
web terminates at its base in a foot, D, which is adapted to run
upon and be spiked to this sleeper, upon which the rail is laid.

Under the head there is an offset marked in the patent, C,

which serves to strengthen the rail and which evens up the two
sides of the rail so that the fish plates used wath the said rail

may be alike for both of its sides. The patent says as follows:
" The w^eb E extends from the foot D to the angles respectively
'•' formed on opposite sides by its union with the offset C and
" flange A, thus securing a uniform depth of web, proper for

''the fish-plates to clamp." By disposing the metal in this

way in the rail the maximum strength is obtained with the

least amount of metal and the metal is so disposed as to pro-

duce the most efficient rail that can be produced with the metal
used. The patent points out that one of the advantages of the
rail section there shown is that substantially equal masses of

metal are contained in the head, the flange and foot, and that

this disposition of the metal possesses advantages in rolling.

The fifth claim refers to a combined tram and T-rail, having a

web located relatively to the flange, A, and head, B, as de-

scribed, and having an offset, C, as shown in the patent
located under the head. The claim also says that this struc-

ture provides a maximum capacity of outside pocket for, I pre-

sume, the ballast. The rail is to be provided, as I understand
the claim, with the base, D, as shown, so that it is

36 adapted as is any T-rail for fish-plating; the foot, D,
furnishing a rest for the fish-plates at the lower edge.

There is much in the patent relating to the relationship of the
rail and the ballast, which may or may not be true. 1 am un-
able to state the facts in this regard as they could only be
ascertained by a series of experiments, which 1 have not made.
Turning now to the defendant's rail, I find that this is a com-
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billed tram and T-i'ail of tlie same character as the rjiil of the

patent, and intended for the same uses. The rail has a head
which is substantially the head of the patent, and it has the

liange and the offset under the head, as in the patent, with the

web and foot all substantially as shown in the patent. The
only difference to which attention need be called between the

defeiKhmt's and complainant's rail lies in the fact that in the

defendant's rail the head emerges into the flange at a point

nearer the center of the rail, thus bringing the web under the

head of the rail, and not directly below the point where the

liead merges into the flange. I have made two diagrams, one

of the defendant's rail and the other of the rail of the patent,

both being in cross-section, and I have divided this diagram

up into five divisions each way, using the extreme dimensions

of the rail in both directions as a basis. This leaves two

diagrams divided in small parallelograms, each containing a

portion of the rail section. Now, by comparing the respective

squares which occupy a like portion in the diagrams, it will be

seen at a glance that the rails are of almost identically the same
section, with one exception, that I pointed out, to wit, that in

the defendant's rail the head has been carried slightly to the

right and the web has been carried slightly to the left.

37 The defendant's rail possesses all the advantages of the

rail of the patent. It is adapted to be placed on a

sleeper below the street level so that the paving can be

brought up to it; it has a head for the bearing of the wheel, a

flange which permits ordinary street traffic, a vertical web and
foot, and an offset under the head for giving strength to the

rail and which offset makes the two sides of the rail alike, so

that fish-plates of the same size can be used. The defendant's

rail also has the same maximum capacity of outside pocket as

has the defendant's rail, and though the force of the par-

ticular advantage does not impress me, the defendant's rail,

nevertheless, contains it. I do not think that the moving of

the head and web, relatively, to the extent shown, makes any
substantial or material difference. In my opinion the defend-

ant's rail, as illustrated by the exhibits before me, is a rail con-

taining the construction of parts specified in the fifth claim of

the patent in suit. Complainant's counsel offers in evidence

the diagram and requests the examiner to mark the same
''Com'ts Ex. Breevoort Diagram."

Q. 6. Please look at the section of rail which I now show
you and state whether the said rail structure is similar or dis-

similar to the structure set out in the patent in suit and the rail

Comp'ts Ex. E, and Compt's Ex. ''Section Defendant's Rail."

A. I have examined the rail shown me. The said rail has

not got the same disposition of metal or the same combination
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of parts claimed in the fifth ehiim of the patent. It is true
that the sample of rail shown me has a head, a flange, a web

and a foot, but these parts are differently shaped and are
38 differently located in regard one to the—when compared

with either the defendant's or complainant's rail. The
rail shown me has no offset under the head, and if such a rail

was used with fish-plates, one set of fish-plates would have to

be used for the side of the rail on which the head was turned
and another narrower set of tish-plates would have to be used
for that side of the rail on which the flange is turned. Both
in the defendant's and complainant's rail, the offset under the
head enables fish-plates of like size to be used on both sides of

the rail besides furnishing strength to the head. In the sam-
ple of rail shown me, strength for the head has been obtained
by a different disposition of the metal and the offset has been
dispensed with; I think the sample shown me is clearly a dif-

ferent rail from the one described in the patent and specifically

claimed in the fifth claim thereof, and likewise I think it is sub-
stantially a different rail from complainant's or defendant's rail

here before me.
The section of rail referred to in witness last answer is offered

in evidence and same is marked ''Section California Street

Rail."

It is admitted by counsel on both sides that the exhibit just

marked " Section California Street Rail," correctly illustrates

the rail set out in the answer under California St. Railroad
prior use and prior patents Nos. 262,126 and 247,781.

Cross-examination by Mr. Wheaton.

X.-Q. 7. Why in your direct examination have you quoted
claim five of the patent and have not quoted any of the

39 other claims?
A. My attention was only called by the question to the

fifth claim and consequently I did not consider any other.
X.-Q. 8. In the patented rail is there any part of the head

that is over the web in vertical line?

A. No.
X.-Q. 9. In the defendant's rail is the head in vertical line

over the web or not?
A. The head is over the web.
X.-Q. 10. Then in the respect referred to in the last two

questions, is the relative location of the head and web the same
in the defendant's rail as it is in the patented rail?

A. It is not.

X.-Q. 11. In the patented rail is the fiange in a vertical
line over the web?

A. Yes.
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X.-Q. 12. Ill the defeiulaut's rail is the flange in a vertical

line over the web?
A. No.
X.-Q. 13. Then in this respect, is the relative location be-

tween the web and the flange the same in defendant's rail as it

is in the patented rail?

A. No.
X.-Q. 14. Please describe what a tram-rail is as commonly

understood?
A. It is a flat rail having a head and flange and no web, and

is adapted for being laid on longitudinal stringers; the bottom
of the rail is flat.

X.-Q. 15. How long to your knowledge has the ordinary
T-rail been in use in combination with fish-plates on ordiiuiry

steam railroads?

40 A. I don't know the date exactly It must be about
twenty years ago, perhaps more.

X.-Q. 16. How does the form of the web and the projections

from it on both sides, both at its upper and lower ends of the

rail of the patent in suit, compare with the form of the w^eb and
the projections from it both at its upper and lower ends, com-
monly used in the old ordinary T-rails referred to?

A. The old ordinary T-rails had webs that merged into the

head and foot by curves of small radii just as in the patent in

suit but in such rails the head was symmetrical on both sides

and there w^as no offset like C, and no flange like A.

X.-Q. 17. Is there any difference between the form of the

fish-plates mentioned in the patent and the form of the web to

w^iich they are to be attached show^n in the patent, or in the

method of attaching such fish-plates to such web from the form
of the fish-plates and webs and methods of attaching them to-

gether which were in common use on ordinary steam railroads.

If so, please describe in what such difference or differences con-

sist?

A. There are no differences.

X.-Q. 18. Are there any differences between the head and
flange of the rail shown in the patent and the head and flange

of some of the tram-rails which were in public use long prior

to 1880. 1 refer to the top surface of the patented rail only?

A. I have no special rail in mind, hut I dare say that old

tram-rails could be found whose top surface would be the same.

X.-Q. 19. In view^ of the fact that the old California street

rail had a web and foot attached to a head and flange which, as

to its upper service might have corresponded with some of the

forms of the upper surfaces of ancient tram-rails, and in

41 view of the further fact that the use of rails in which

the w^ebs were alike upon both sides and wath which
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fish-plates precisely alike were used upon both sides were com-
mon on steam railroads. Will you please describe if you can, how
there could possibly be any invention in attaching such webs
and fish-plates to any other tram-rail liavinga somewhat differ-

ent shape and form to its upper surface?

A. J do not think that the invention consisted in the appli-

cation of fish-plates to the rail of the patent. The invention
consisted of the general conformation of the rail having the

head, the fiange and offset, the wliole forming with its web and
and foot a very desirable form of rail, and one of the advant-

ages of the form is that it admits of even fish-plating on both
sides, while a strong and rigid rail is got with a minimum of

metal or rather with the metal located in the best possible way.
X.-Q. 20. Will you please attach a section of fish-plates to

the exhibit marked Complainant's Exhibit Section of Defend-
ant's Rail so as to show^ the connection of the fish-plates and
rail?

A. I have made the attachment to said exhibit.

HENRY L. BREVOORT.

Sworn and subscribed to before me this 29th day of April,

1890.

[seal.] ROBERT GRIER MONROE,
Xotary Pnhlic,

Xeiv York Co.

Certificate to Deposition.

42 State of New York, )

Citij ami County of Neiv York,
\

I, Robert Grier Monroe, a Notary Public in and for the City
and County of New York, State of New York, do hereby certify

that the foregoing deposition of Henry L. Brevoort was taken
before me on behalf of the Johnson Company, the complainant
in two civil causes in the Circuit Court of the United States for

the Northern District of California, on the equity side of said

Court, wherein the Johnson Company is complainant and the
Sutter Street Railway Company and the Pacific Rolling Mills

Company respectively defendants, in actions for infringement
of a patent; that said deposition was taken in })ursuance of

notice; that the reason for taking said deposition was and is,

and the fact was and is, that said deponent lives at a greater dis-

tance from San Francisco, the place of trial of the said actions,

than one hundred miles, to wit: In the City of New York, State

of New York; that said deposition was taken at my office. No.
140 Nassau street, in the City and County of New York, on
the 29th day of April, 1890; that said deponent was by me
dulv cautioned and sworn to testifv the whole truth before the
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coiiiineiu'eiueut of his (estimoiiy; that the testiiuouy of said

witness was reduced to writing by me and by no other person,

and tliat said witness subscribed his testimony aftei- it liad been
so reduced to writing; that the comphiinant was represented by
George J. Harding, Esq., of counsel, and the respondents by
M. A. Wheaton, Esq., of couni-el; that the entire testimony

was commenced and concluded on the same day, to wit:

43 On the 29th day of April, 1890.

In testimony whereof, I have hereunto set my hand
and atiixed my seal of office at the city of New York, County
and State of New York, this 5th day of May, 1890.

[seal.] ROBERT GRIER MONROE,
Notary Public N . Y. Co

.

(Endorsed:) Depositions opened by consent, Aug. 27, 1890.

G. J. Harding for Complainant, M. A. Wheaton, for Respond-
ents. Opened by agreement and re-filed August 27, 1890. L.

S. B. Sawyer, Clerk, by F. D. Monckton, Deputy Clerk.

44 Exhibit "Draiving of Comj^lciinant's Exhibit A\"

I certify that the above is a true and correct tracing of a

drawing introduced in evidence and marked '^ Complainant's
Exhibit E," in the case of the Joh^ison CoiuiHtny vs. Sutter Street

Railway Company, in the U. S. Circuit Court for the Northern
District of California.

(Signed) S. C. HOUGHTON,
Examiner in Chancery of said Court.

(Endorsed:) Opened by agreement and re-filed August 27,

1890. L. S. B. Sawver, Clerk. By F. D. Monckton, Deputy
Clerk.
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45 Complainant's Exhibit Brevoort Diagram

Defendant's Rail, Figure 1.
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Patented Rail, Figure 2.
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U. S. Circuit Court, N. D. of California.

Johnson Co. )

vs.
[
No. 10,394,

Sutter St. Ry. Co. ;

Johnson Co.,

vs. } No. 10,393.

Pacific Rolling Mills Co.

Complainant's Ex. Brevoort Diagram.

R. G. MONROE, Exr., April 29, 1890,
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(Endorsed:) Opened by agreement and re-filed August 27,

1890. L. S. B. Sawyer, Clerk. By F. D. Monckton, Deputy
Clerk.

46 Caption to Deposition.

In the Circuit Court of the United States for the Ninth Judicial

Circuit in and for the Northern District of California.

The Johnson Company, Complainant,
) t f

o a -D
^'^'

n j> ^ . I No. 10,394.
Sutter Street Railway Company, Respondent. ;

'

Be it remembered, that, on the seventh day of November,
A. D. 1889, and on the several days thereafter to which the ex-

amination was regularly adjourned, as hereinafter set forth, at

my office, room 57, in the United States Appraisers' Building,

on the northeast corner of Washington and Sansome streets, in

the City and County of San Francisco, State of California, be-

fore me, S. C. Houghton, Examiner in Chancery, of the Circuit

Court of the United States for the Ninth Circuit and Northern
District of California, personally appeared the several witnesses

whose names are hereinafter set forth, who were produced and
examined on behalf of the respective parties to the above en-

titled cause.

W. F. Booth and G. J. Harding, Esq., appeared as counsel

on behalf of complainant, and M. A. Wheaton, Esq., as coun-

sel on behalf of respondent.

Following is a record of the proceedings:

47 Deposition.

Thursday, November 7th, 1889.

Present: Mr. Booth, of counsel for complainant; Mr. Wheaton
,

of counsel for respondent.
(Complainant introduces in evidence copy, duly certified by

the Commissioner of Patents of the United States, of United

States Letters Patent No. 272,554, granted February 20th,

1883, to Tom L. Johnson, for improvement in street railroad

rail. Marked " Complainant's Exhibit A.")

(It is agreed by counsel for both complainant and respondent

herein that the certified copy of the patent, ''Exhibit A,"

may be withdrawn upon the substitution in place thereof of a

Patent Office copy of the specifications and drawings of said

patent.)

(Complainant also introduces in evidence like certified copy

of assignment, dated the ninth day of , 1883, con-

veying all rights under the patent " Exhibit A" from Tom L.

Johnson, the patentee, to Johnson Steel Street Rail Company.
Marked ''Complainant's Exhibit B.")
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(It is agreed by counsel for both complainant and respondent
herein that the certified copy of the assignment, '^ Exhibit B,'^

may be withdrawn upon the substitution in place thereof of

copy certified by the Examiner to be correct.)

(Complainant also introduces in evidence copy, certified by
the Clerk of the Jefferson County Court, Kentucky, of the
articles of incorporation of the Johnson Steel Street Rail Com-
pany, a corporation organized under and by virtue of the laws
of Kentucky, and also of the amendments to said articles of in-

corporation whereby the name of said corporation is

48 changed to that of "The Johnson Company." Marked
" Complainant's Exhibit C")

(It is agreed by counsel for both complainant and respondent
herein that the certified copy of the articles of incorporation,
and amendments thereto, " Exhibit C," may be withdrawn
upon the substitution in place thereof of copy certified by the
Examiner to be correct.)

(Complainant also introduces in evidence section of street

rail. Marked "Complainant's Exhibit D.")
(Complainant also introduces in evidence sectional drawing

representing the rail " Exhibit D." Marked " Complainant's
Exhibit E.")

(It is admitted as a fact by both complainant and respondent
herein that the Sutter Street Railway Company, respondent
herein, caused railw^ay rails like that shown by the rail section

and sectional drawing thereof, Complainant's Exhibits " D "

and " E," respectively, to be manufactured by the Pacific Roll-

ing Mills Company of San Francisco, California, and that it,

the said respondent, used the said rails in the City and County
of San Francisco, State of California, after the 20th day of

February, 1883, and before the 4th day of June, 1889, the date
of commencement of this action.)

(Examination continued, by agreement of counsel, subject to

agreement and notice.)

49 Saturday, Aiigu.st 23d, 1890.
Present: Mr. G. J. Harding, of Counsel for Complain-

ant.

This day was set apart for taking testimony herein, at the
request of counsel for complainant.
No counsel on the part of respondent, and no witness ap-

pearing, the examination is continued at the request of counsel
for complainant until Monday, August 25, 1890, at half past
ten o'clock, a. m.

Monday, August 25, 1890.
Present: Mr. G. J. Harding, of Counsel for Complainant.
(Examination further continued, in conformity with agree-
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meiit of counsel, until Tuesday, August 20, 18U0, at half past

ten o'clock a. u.

Tuesday, August 2(), 1890.

Present: Mr. G. J. Harding and Mr. Booth, of Counsel for

CompUiinant, Mr. Wheaton, of Counsel for Respondent.
(Examination further continued, in conformity with agree-

ment of counsel, until Wednesday, August 27, 1890, at two
o'clock p. M.

Wednesday, August 27, 1890.

Present: Mr. Harding and Mr. Booth, of Counsel for Com-
plainant, Mr. Wheaton, of Counsel for Respondent.

50 Deposition of Patrick Noble.

Examination-in-chief of Patrick Noble, on behalf of re-

spondents.

By Mr. Wheaton:

Q. 1. State your name, age, place of residence and occupa-

tion.

A. My name is Patrick Noble, my age forty-one years. I

reside in San Francisco, and am by occupation Superintendent
of the Pacific Rolling Mills.

Q. 2. Have you read the specification and drawings of the

complainants' patent sued on in this case, and do you under-

stand them?
A. I have read them, and understand them.

Q. 3. How many of the cable street-railroads in this city

have used girder rails with the web and foot of the ordinary

T-rails?

A. 1 think all—all, except the Clay Street and Sutter Street

up to this time. The Sutter Street now uses it; so I think the

Clay Street is the only one— No, there are three roads that do

not use them: the Clay Street, the Geary Street, and the Union
Street.

Q. 4. What kind of a rail was put on the Clay Street road

when it was first built?

*A. Well, it was a T-rail-girder rail.

Q. 5. What was the difference between that rail, as to shape,

and the ordinary T-rail.

A. Of which, the Clay Street?

Q. 6. Yes.

A. It was an ordinary T-rail.

Q. 7. Now listen to the question I asked you a moment ago,

as to how many of the cable street roads use girder rails with

the web and foot of an ordinary T-rail, and see whether

51 you understood it.
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(Q. 3 repeated.)

A. My answer was, all except three. Now, you want me to

enumerate them?
Q. 8. No. I cannot understand why you make an excep-

tion of tlie Ch^y street road?
A. I ought not to liave done so in the case of the Clay Street

Railroad. 1 had my mind on the patent rail. It was a girder

rail that was used. I should have said that all the cable roads

in this city, except two, used such rails, those two being the

Union street and the Geary street roads.

Q. 9. Which was the first cable road built here?
A. The Clay street.

Q. 10. When was that built?

A. Well, I don't remember exactly. It was somewhere about
1877.

Q. 11. Wasn't it set running in 1873?
A. No, I don't think so. I don't know. I don't recollect.

Q. 12. Which was the next cable road built after the Clay
street, in this city?

A. My recollection is that it was the California street road.

I am not exactly certain, but it was either the California

street or Sutter street. I think the California street was prior.

(The following are admitted as facts in this case by both com-
plainant and respondent, namely:
That the Clay Street Cable Road commenced operation in San

Francisco in the year 1873.

52 That the Sutter Street Cable Road commenced operat-

ing in 1876;

That the California Street Cable Road commenced operating
in San Francisco in 1878;

That the Geary Street Cable Road commenced operating in

San Francisco in 1880.)

Q. 13. Please look at this section of the defendant's rail,

'' Exhibit D," and state what the differences are, if any, be-

tween that rail and the rail shown in the patent sued upon?
A. This '^ Exhibit D " has a straight bearing for the wheel,

and we avoid, as a disadvantage, the curve which the complain-
ant claims in his patent is an advantage.

Q. 14. Does your last answer refer to the curve on the top
of the head of the rail on which the tread of the wheel runs?

A. Yes, sir.

Q. 15. Please explain why you consider that curve shown in

the patent to be a disadvantage?
A. A street railroad in San Francisco would not accept of a

rail of that construction, because it would wear out the wheels
too fast, and also the rail.

Q. 16. How much surface for the head of the wheel that
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would be i)ractically level do the railroads require for the tread

of the wheel to run on?
A. From an inch and three-quarters to two inches, in this

city. The complainant's rail is about half an inch.

Q. 17. Half an inch of what?
A. The bearing for the wheel. That would not be salable

in this city^that is,. so far as the head is concerned.

Q. 18. Has there ever any rail been used in this city, or

made by your company, having the curvature on the sur-

53 face of the head which is shown in the patent?

A. No. Every rail of the girder shape has to have

a slight taper in order to clear the roll—come out of the groove

in the rail. But we make the top of the head of the rail as

nearly straight across as mechanical difficulties will permit in

rolling. This rail is rolled upon its side, and in rolling the

head of the rail, if it was absolutely straight it would not clear

the roll, and we make it as nearly straight as possible in order

to clear the roll, and avoid the complainant's curve, which we
think to be a defect.

The next point of difference is that we make the head of the

rail as much over the web as possible, in order to make the rail

a balanced rail. The complainant's rail, with the head outside

the center line, is directly opposite to what he claims—an un-

balanced rail. We so construct a rail as to put the weight of

the car on the center line, and the complainant throws it back,

giving it a tendency to spread the tracks. I think those are

the two most prominent differences in the rails. We have, m
fact, adopted his dotted line for the head of the rail, which he

is avoiding. He, in his claims, claims that the dotted line is

not a good section, and so, in order to get his patent, he adopts

the black line. Now, we adopt the dotted lines on our section,

nearly, without needing anything about this patent at all. It

is simply a question of mechanics.

Q. 19. In your last answer do you refer to the lines in

'' Fig. 4 " of the patent?

A. Yes, sir. As to the dotted line below the head, he claims

that he changes it from the "
j L g" line to the '' j h g " line,

in order to give a better pocket for sand, gravel, or

54 macadam, affording a backing to his rail; and that shape

never was made that I know of. We never made it.

Q. 20. Which shape was never made?
A. The shape represented by the '' j L g" line. H assumes

a deceptive which has never been used.

Now, in reference to the offset '' C," he claims that by using

that offset he affords a greater pocket capacity for the packing

of sand, macadam or gravel. We put it on ours simply to

make the two fish-plates equal. As a pocket to receive sand,
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gravel or macadam, it is a defect, it is an obstruction to the

packing as it comes in. If the curve '' j h" were continued
around in a true curve it would afford a better pocket. So, in

that respect, we look upon that offset " C " as a defect.

1 will make another statement here, from w4iat I see in the

claims of the patent. He claims that the making of this rail

in this peculiar shape, the combination of the head " B," the

flange ''A," and the foot '^D"—-that he distributes his metal
in such a way as to do away with the necessity of cambering or

curving while it is hot, during rolling. In our rail we have it

put at four or five inches to the camber or curve because the

distribution of the metal in our rail makes the foot cool faster

than the head, and it is necessary w^hile it is hot to bring it on
a curve with the foot, on the inside of the curve, so that the
head cooling slower and later, it draws it straight almost. Now,
the cambering is simply a part of the process of straightening
the rail, and only a part. It is easier while the rail is hot to

put the cambering in, and the cooling brings it to a straight

line. The balance of the process is cari'ied out when it is

cold.

55 Q. 21. The balance of the process of straightening?
A. Yes. The cambering is part of the process of

straightening. In the specification of the patent it says: '' All
" necessity of cambering in the rolling of said rail is there-
" fore obviated, and if the rail be delivered straight and true
" from the rolls, then it will remain perfectly straight and un-
" curved when cold." Well, I know that we have never, and
I don't think any mill in the world has ever delivered a rail' to

put down on a surface. It has got to go through the process of

straightening, either when hot or when cold. We do part of

ours when hot and part of it when it is cold. This rail marked
" Exhibit D " required more camber than any rail we have ever
made; so that in that respect complainant's claim does not
touch us at all.

Referring to the arrangement set out in Claim 5 of the
patent, we arrange the relative position of head, flange and
web entirely different from the patentee. To go back to this

claim: ''Another peculiarity of this rail is that the head,
" flange, web and foot are substantially of equal mass of
" material." This is not making a comparison, but his head,
web and fiange are not an equal mass of material. The pre-
ponderance in with the head and flange. I am calling atten-
tion to that in reference to the heating and cooling off, the
contraction in cooling. His rail will require cambering also.

That is w4iy I call attention to that. The mass of metal above
the web is so much greater than the mass below the web that
the cooling will not be equal in the complainant's rail; and
that is self evident.
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Another peculiarity of the figures that lie gives is that he
connects all the comparisons of the rails that he desires

56 to patent with an old tram-rail, entirely ignoring the

fact that a girder rail had been made years before (re-

ferring to Figures "2" and 'SS" of the patent sued on.) If

he had taken the rail made for the California-street road, which
was well known when his patent was taken out, and made a

comparison there between his form of rail and the form used on
the California-street road, these claims he makes would not

have been apparent, and especially the one where he uses the

back of the rail as a pocket for the sand, gravel and cement,
because the old California-street rail furnishes a better pocket,

the offset " C '' being an obstruction.

Q. 22. In the defendant's rail is the web located relatively

to the flange, ''A," and head, '' B," as described in thi)

patent?
A. As I have said, no.

Q. 23. In that respect, how does the relative location of the

web, head and flange compare in the defendant's rail with the

relative location of the w^eb, head and flange in the old Cali-

fornia-street rail?

A. They are practically the same. That is, the weight of

the car comes directly over the web.

Cross-examination Patrick Noble.

By Mr. Harding:

X.-Q. 1. What I understand you to say is that your rail is

more nearly repres3nted by what is shown in the dotted lines,
'' d," in " Fig. 4 " of the patent sued on. Is that so?

A. Yes; with the exception of the curve on the back side of

the head, our head being straight.

57 X.-Q. 2. Now, you are perfectly sure of this? That
is, vou have tested it bevond that which comes from look-

ing at this " Fig. 4 " alone?
A. Having " Exhibit D " and " Fig. 4 " of the patent now

before me, I see in " Fig 4" that the dotted line brings the

head directly over the web of the rail. In '^ Exhibit <^/ " it

brings it directly over the web of the rail. It is not a matter
of opinion, it is before you; and the blank lines in '' Fig. 4"
brings the head back of the w^eb.

X.-Q. 3. That is, w4iat you contend is that in your rail the

head is shoved over as shown by the dotted lines in " Fig. 4
"

of the drawings of the patent?
A. To a certain degree. I do not admit that the dotted line

in that figure is exactly like our head.

X.-Q. 4. But beyond that slope it is; is that what you
mean?
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A. Yes.
X.-Q. 5. That is, if we take '' Fig. 2" of the patent, your

web has remained fixed while the head portion of the rail has
been pushed laterally?

A. 1 don't know exactly how to express it that way. What
I mean is that our web is directly under our head, and that
your web is absolutely out from under your head. The differ-

ence is ver}^ marked.
X.-Q. 6. Yes, but you don't understand my question. Now,

take ''Fig. 2" of the patent; you mean to say, do you, that
your rail differs from the patented rail in that while the web
stands where it is, as exhibited in " Fig. 2," the portion above
the web is moved laterally, always excepting, of course, the top

line of the head?
58 A. Always excepting that neither the head, the web,

or flange, are alike. The fact is that you make me ex-

cept to the w4:iole thing.

X.-Q. 7. (X.-Q. 6 repeated.)

A. That will conform somewhat to it, but I don't mean to

say that it is absolutely so. It will conform to it. Of course,
if you move it, taking '' P^ig. 2" at the letter ''R," why you
would do aw^ay with the offset, and so that wouldn't be so, you
see. Your question is not a practical one. The only way to

make the question practical is to put our rail down on your rail,

and then you will see what the difference is.

X.-Q. 8. Then, as a matter of fact, Mr. Noble, the best way
of finding out whatever difference exists between the patented
rail and your rail is to put one on the top of the other?

A. I didn't say that. I said if you wanted to make me
draw lines I would put one on top of the other, and then I

know I would have mine correct. No, I differ with you. The
best w^ay is to state that our head is straight, and has not got a

backw^ard declination, and that our web is over the head, and
yours is not, in either case.

X.-Q. 9. Now% after all, that is the best way to point out the
differences, just as you state now?

A. I think so.

X.-Q. 10. There is no use of mixing it up with dotted lines,

or anything of that kind. What you stated in your last answer
but one is as fair a way for anybody to understand it as any,
isn't it; if not, say not?

A. I think that points out the difference exactly. I will say
further, that if I w-anted to show the difference between these

two rails to an untechnical mind I w^ould take the patent
59 rail here as represented in the patent, of the same w^eight

and all, preserving the same proportions as he has got
it. Mine is a heavy rail, and his is a very light one, you see;
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and I would draw my rail over that in a different colored ink,

and that would show the thing to a dot. That is what you
ought to have.

X.-Q. 11. That is what I state: the hest way to do so is to

put one rail, or the drawing of one rail on top of the drawing
of the other.

A. Making the weights per yard the same.
X.-Q. 12. Making them even exactly?

A. Yes. If you put "Exhibit D " on " Fig. 2," it misleads
you, because there is so much difference in the scale.

X.-Q. 13. Now^ there is no question but what you have an
offset on your rail, is there?

A. At " C." We have an offset at " C," in " Fig. 2."

X.-Q. 14. In your rail?

A. We have an offset corresponding to the offset '' C," shown
in the patent, but it is for the purpose of making the fish-plates

equal, only.

X.-Q. 15. Now, you cannot even fish-plate on this Califor-

nia Street rail, can you?
A. No; we use a fish-plate on it.

X.-Q. 16. And you can even fish-plate on your Sutter Street

rail, can't you, which is herein alleged to be an infringement?
A. Yes, sir.

X.-Q. 17. This California Street rail, and the Omnibus
rail, that you roll, are the only two flanged or girder rails in

use in this city, are they not, with the exception of the rail

complained of in this suit?

60 A. Yes. 1 will make an exception of that, of course.

We roll numbers of girder rails, but not for street rail-

road purposes.

X.-Q. 18. They are not flanged?

A. No, sir.

X.-Q. 19. Well, that question was restricted to " flanged "?

A. No; they are not flanged.

X.-Q. 20. Now, in this rail complained of, you have a head
which projects to one side of the web, have you not?

A. Partly.

X.-Q. 21. Well, it projects to one side of the rail, doesn't it?

A. Part of the head does—yes. The whole head don't.

X.-Q. 22. Well, the head extends to one side, beyond the

web, dof-sn't it?

A. Yes, sir.

X.-Q. 23. While it does not extend beyond the web on the

other side, does it?

A. Well, it does very slightly.

X.-Q. 24. And you have projecting from the other side of

the web a tram or flange?
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A. Yes.

X.-Q. 25. And vou have a web, have not not?

A. Yes.

X.-Q. 26. And you have an offset corresponding to the off-

set ''C," shown in " Fig. 2" of the patent, have you not?

A. I have.

X.-Q. 27. Suppose that offset were removed from your rail,

and the line of the curve of the head were carried to its junction
with the web, would there be sufficient metal at the point
where the tram or flange meets the head to form a safe and
practical rail?

A. Yes; more than yours—thirty percent, more, I should
think.

61 X.-Q. 28. More than ours, with the offset and all.

A. Yours is a half an inch, and mine would be within a
fraction of three-quarters of an inch, and thatw^ould be nearly
fifty per cent, more than yours, having the offset.

X.-Q. 29. Did you take the measurement from the point of

the offset?

A. I took it at the narrowest point.

X.-Q. 30. You didn't take it, then, from the point of the off-

set?

A. I took it where it is narrowest.

X.-Q. 31. I ask you, did you take it from the point "'',(/?"

A. I took it from the point where it is narrowest; from the
point where it is weakest.

X.-Q. 32. You took your measurements from the drawing
of the patent, when speaking of the patent rail, didn't you?'

A. Yes, sir.

X.-Q. 33. You stated that you were connected withe defend-
ant company, didn't you, the Pacific Rolling Mills?

A. I am the superintendent, sir. 1 am the one that makes
those rails.

X.-Q. 34. Look at the patented rail. The offset ^^C" in
that patent enables even fish-plating to be used, doesn't it?

A. Yes, sir.

By Mr. Booth:

X.-Q. 35. Mr. Noble, in answer to Mr. Wheaton, upon your
examination-in-chief, you referred to the dotted lines repre-
sented by the letter " d" in ''Fig. 4" of the complainant's
patent, and stated that your rail more nearly conformed to the
section represented by that dotted line w^hich was the very sec-

tion which the patent stated to be disadvantageous. I wull now
ask you whether you referred to the matter from lines 60 to

66, inclusive, on page 2 of the specification of the
62 patent?
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A. No, 1 stilted, if 1 recollect, iu my answer, that 1

referred to Claim o. If 1 didn't say it this way, it is what I

intended to state. 1 iut(Mided to state that the web " E," tlange
'' A " and head '' B," were diametrically opposed in our rail to

the complainant's, and that the principle was more clearly

shown by his dotted line "d"— that it carried out our princi-

ple more than his. It is not the conformity that 1 was speak-

ing of, but the principle.

X.-Q. 36. Did you not state that the patent stated that were
the head and flange moved over to the position shown by the

dotted line " d" it would be a disadv^antage?

A. I don't understand your question.

X.-Q. 37. (X.-Q. 36, repeated.)

A. So far as the principle is concerned, I am not saying that

1 took the section and moved it over.

X.-Q. 38. (X.-Q. 36, repeated.)

A. 1 think I said so far as the head was concerned. I think

you made the distinction. 1 made the exception that so far as

the head was concerned that dotted line more nearly carried

out our principle, and which the complainant said was a disad-

vantage. Of course that was my recollection of what the com-
plainant claimed was a disadvantage. I am certain that I made
the exception that it was only the lines on the head.

X.-Q. 39. Well, do you gain your opinion of what the pat-

ent states in that regard from line 60 to 66, inclusive, of page

2 of the specification?

A. I couldn't say whether it was or not, without reading

over the whole thing.

63 X.-Q. 40. Well, read the lines, if that is the place?

A. Well, 1 don't know whether that is w^here I drew
my inference from or not, although that does refer to that very

thing, and I think it would be an advantage to do just what
he has said, looking at his rail entirely—looking at his sec-

tion.

X.-Q. 41. ''To do just what he has said," what do you
mean by that? What do you mean by ''to do just what he has

said?"

A. What he has said between lines 60 and 66, inclusive;

throw this head forward at " (V and keep the offset, " C,"

intact.

X.-Q. 42: Stationary?

A. Yes, sir; I think it would make a stiffer and a preferable

rail.

X.-Q. 43. Do you or do you not do that in your rail?

A. We do that.

X.-Q. 44. That is, you mean to say that you throw your

head and flange over and keep your offset stationary?
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A. Yes; and thereby gain greater strength.

X.-Q. 45. Mr. Noble, I will show you '' Complainant's Ex-
hibit Brevoort Diagram," and you will see that " Fig. 1

"

represents your rail, and ''Fig. 2" represents the rail of the

patent. They are on different scales, are they not?
A. Yes, sir.

X.-Q. 46. Do you see the object of the squares in which
these rails are delineated?

A. I would take it that it was to show the relative position

of the head and flange and web.
X.-Q. 46. Now, looking at those two figures, are not the

offsets in the same position?

A. No.
X.-Q. 47. How are they in different positions, if so?

64 A. Well, in the center square it comes up above the

web in the defendant's rail, in " Fig. 1;" and in " Fig. 2
"

it comes below the square into the web.
X.-Q. 48. Acknowledging the correctness of this answer, so

far as a vertical plane is concerned, let me refer you to a lateral.

Are they not in the same position laterally?

A. They are not. In '' Fig. 2," in the vertical line of

squares, your web is in the middle of the squares. In ^' Fig.

L," in the defendant's rail, the web is to the left of the center.

X.-Q. 49. I refer to the offset only.

A. It is the same, with reference to the offset.

X.-Q. 50. Is not the point of the offset in ''Fig. 1" the

same distance from the left-hand line of the diagramatic squares
as the point of the offset in " Fig. 2 " is from the same line, of

its diagramatic squares?

A. Of course you cannot answer that exactl}^, because they
are not on the same scale; but I should say, no.

X.-Q. 51. Are they not, relatively, the same distance from
that line?

A. No; you can't say that. The only way to answer that

question is as a claim is made in relation to the three parts.

X.-Q. 52. I aui only speaking of the offset.

A. The offset is not the same in both. Now, if we scale it,

would it be the same? That is a question I cannot answer.
We would have to scale it to find out. You might say so, and
I would think not, and we would both be pretty near right. We
would have to scale it to see?

X.-Q. 53. Mr. Noble, if defendant's rail as repre-

65 sented by ''Exhibit D" were reduced to the scale or

to the same size as the drawing " Fig. 4 " in complain-
ants patent, would the distance from the point of your offset to

the junction of head and flange be as great as the distance
from the point '',(/" in "Fig. 4" of complainant's patent to

the junction of the head and flange on the dotted line " <l "?
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A, Well, I couldn't say. We would have to do it to find out.

It is one of those things you eouldn't tell by your eye. You can't

tell that by your eye. It might and it might not be.

X.-Q. 54. Well, what do you think? Give us the best

answer you can.

A. Well, that is the best answer 1 can give, that it might
come so, and it might not. I will measure this and see. You
see the distance from the point of the offset in '' Fig. 4," to the

junction of the head and flange, using the dotted line 'S/," is

nine-tenths of an inch, and the distance between the same
points on ''Exhibit D " is nearly eleven-tenths of an inch, and
from that you can see if this rail were reduced it would reduce

that distance, and it would then more nearly approach the dis-

tance shown on the patent draAving between those points.

X.-Q. 55. Now, if the reduction in the scale were made,
as before intimated, do you not think that, from an observa-

tion of the defendant's rail and the drawing, that the distance

betw^een the points mentioned in the drawing would be greater

than the distance between the points mentioned in the rail so

reduced?
A. No, I should not; and I can only argue from sight, and

that is very deceptive.

66 Re-examination of Patrick Noble.

By Mr. Wheaton:

R.-Q. 1. Were the girder rails which were used on the Clay

Street cable road w4ien it first started here, even fish-plated?

A. Yes, sir.

R.-Q, 2. As the defendant's rails have been laid on the

Sutter Street cable road, was there ballast used for pavement
which filled in the pockets on each side of the rail between the

foot and flanges?

• A. No, sir; it was laid in stone and concrete; in concrete on

the inside, and stone on the outside—basalt rock.

R.-Q. 3. How were those stone blocks arranged in connec-

tion with the rail in the pavement?
A. Set square up to the flange and head of the rail, both

front and back. That is one of the features of the girder rail,

which is its adaptability for paving.

R.-Q. 4. You mean the advantages of the girder rail, or

flange and head, is that you can lay those stone blocks up
against them?

A. Yes, sir.

R.-Q. 5. As they are used in practice, do the top of the

stone pavingblocks come up level to the top rail on the street?

A. Yes, on a level with the head; and some put it on the level



SUTTER STREET RAILWAY COMPANY. 41

of the flauge, and some up above, but it is better to have it on
a level with the flange.

R.-Q. 6. Was that the way that the rails and paving were
laid on the California Street road in 1878?

A. Yes, sir.

By Mr. Harding:

R.-Q. 7. The rail that you spoke of in use on the Clay
Street road is the ordinary T-rail, is it not?

67 A. Yes, sir.

R.-Q. 8. Without flanges projecting from the head
at all?

A. No, sir; it had no flanges.

Mr. Wheaton: Defendant rests.

68 Certificate to Deposition.

I certify that the foregoing depositions were taken at the

place stated in the caption to said depositions, at the several

times set forth in said depositions, m my presence, and in the

presence of counsel for the respective parties to the cause in

said caption, entitled: that, previous to giving his testimony,
each of the witnesses in said depositions named was by me duly
sw^orn to tell the truth, the whole truth and nothing but the

truth, in said cause; that said depositions were, except in so far

as they were taken dow^n in writing by the Examiner, taken
down in shorthand writing and transcribed by

,

pursuant to stipulation and agreement of counsel; that said

depositions, after being so transcribed, were read by, or by me
to, the said witnesses, and signed by them, respectively, except
in those cases where such reading and signing were, by agree-

ment of said counsel, waived, as in said depositions set forth;

and that I have retained said depositions for the purpose of de-

livering the same with my own hand to the Court for which
they were taken.

Accompanying said depositions, and forming part thereof, are

the several exhibits introduced in connection therewith, and
referred to and specified therein.

I further certify that 1 am not attorney nor of counsel for

any of the parties to said cause, nor in any way interested in

the event thereof.

In witness whereof, I have hereunto set my hand, this tenth
day of November, A. D. 1890.

S. C. HOUGHTON,
Examiner in CJtancery

,

U. S. Circuit Court, Xorthern I)ist. of Cal.

(Endorsed:) Testimony opened and re-filed Nov. 20, 1890.
L. S. B. Sewyer, Clerk.
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69 U. S. Circuit Court, N. Dist. Cal.

The Johnson Co. )
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[
No. 10394.

SuTTER St. Railway Co. ;

Complainants Exhibit A.

(Patent Sued on.)

S. C. H., Examiner.

United States Patent Office.

Tom L. Johnson, of Indianapolis, Indiana.

Street-Railroad Rail.

Specification forming part of Letters Patent No. 272,554, dated
February 20, 1883. Application filed September 11, 1882.

(No model.)

To all whom it may concern:

Be it known that I, Tom L. Johnson, of the city of Indian-
apolis, County of Marion, and State of Indiana, have invented
certain new and useful improvements in street-railroad rails, of

which the following is a specification:

The object of my said invention is to improve the form of

that class of railroad rail, used principally by street railroads,

which combine the principal features of the tram-rail, ordi-

narily used for such purposes, and those of the T-raii used on
steam-railroads.

I am aware that rails embodying the general features above
mentioned are old, and I therefore disclaim the same, and
confine myself to the form hereinafter particularly described

and claimed as new.
Referring to the accompanying drawings, which are made a

part hereof, and on which similar letters of reference indicate

similar parts. Figure 1 is a perspective view of a portion

of a rail formed in accordance with my invention, and
Fig. 2 a transverse vertical section of the same. Fig. 3 shows
a section of a street-railway bed and ordinary rails as com-
monly laid.

In said Figs. 1 and 2 the letter A indicates the flanged por-

tion of the rail; B, the head of the rail; C, an offset under the

head of the rail, abutting the web E, on the side of said web
opposite to that continued out into the flange A. The web E
extends from the foot D to the angles respectively formed on
opposite sides by its union with the offset C and flange A, thus
securing a uniform depth of web proper for the fish-plates to

clamp.
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In Fiff. 3 the letter G indicates an ordinary cross-tie, the

letters H H stringers, such as are ordinarily used upon street-

railways, and K K an ordinary form of street-rail laid thereon.

The letters x x indicate the edges of the adjacent and underlying
roadway.
A peculiar and important feature of this rail is the offset C,

which, while serving the purpose of a close fit for the splice-bar

or fish-plate, as above mentioned, also serves another equally or

more important purpose in the general conformation of and
peculiar disposition of metal in the rail.

In the ordinary tram-rail or street-car rail the wear and tear

of the street immediately adjoining the rails is an item of

serious importance and cost. It is noticeable that after an or-

dinary track has been laid the street on both outer sides, in

particular of the rail, becomes quickly grooved, allowing the

water to collect there, by which the timber-work beneath the

rails is rapidly rotted and ruined, thus, besides 'interrupting

and annoying ordinary traffic, necessitating loss of time and
heavy expense in street repairs. This wear and tear can best

be illustrated by referring to Fig. 3. At the points x x, on the

outer sides of the rails, owing to the lack of some supporting
medium for the earth or gravel and ballast surrounding the

rail, the street becomes quickly depressed or worn down and
grooved. Such a supporting medium, however, actual practice

has shown is conspicuously attained by the peculiar form of

section given to the rail forming the subject of this invention

on both sides, but more particularly on the outer and most im-

portant side of the rail.

The splice-bar offset C is a large factor in the proper retain-

ing of this ballast, for it is large enough, with its square corner,

in connection with the curved or arched shape of the lower

part of the head and T-shaped foot, to allow the surrounding
and superincumbent traffic to press the ballast—gravel and
stones of the street—into and against the rail, instead of (as

shown in Fig. 3) cutting away the surface of the street from
the rails. By sweeping out the metal between the dotted line

L and the true outline gJij, Fig. 4, instead of carrying the

curve from the point g to the outer edge,j, a freer fiow^ of the

small stone or the looser ballast is permitted under the head,

and a more capacious pocket presented for its reception than
would otherwise be the case. The shape of these rails, more-

over, is such that the ballast and earth are retained by them^
when so pressed into them, and solidified by the ordinary street

traffic. This will be apparent by referring to Fig. 2, in which
the dotted outline jj p p may represent a mass of ballast, gravel,

or stone, part of the street-bed. Now, the tendency of the

wheels running alongside of the track above would be to throw
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the rail over on a center at about the point ([, for q being taken
as a center and the dotted line q r as a radius, it will be seen
that the offset C, the lower curve of the same being eccentric to

the assumed center at or near q, will clamp the ballast and
hold the rail by reason of such clamping and also by its

surface-friction. Consequently the packed earth or ballast will

be gripped and retained tight-packed under the head, and be-

tween It and the offset and foot of the rail, and thus preserve

the location of the rail and maintain intact the gage of the

road. This latter point may be further emphasized thus: The
general tendency of street-car or of other tracks is to lose their

gage by spreading, rather than by closing, of their tracks.

This is usually caused by the loosening of the surrounding
ballast in the tirst place, thus taking away a main cause of re-

sistance to the spreading tendency of the street-cars, but still

more to that of the vehicles traveling on the track subsequent
to such loosening. Hence the firm clamping and retaining of

the outside ballast, due to the peculiar shape of this offset, to-

gether with the proportion and general shape of the under side

of this rail, serves effectively the purpose of retaining the gage
of the track. It is, moreover, obvious that, so far as the ballast

is concerned, the reverse of this takes place—that is, the same
shape and cause that clamps the rail to the ballast will serve to

clamp the ballast to the rail—if we consider the rail as the

stationary point of resistance, and the ballast, being now con-

sidered as a homogeneous block, as free to move over on the

assumed center near q. Thus is effected the double purpose of

preserving the integrity of the streets, as well as maintaining
the gage of the road intact. The latter is, in fact, consequent
upon the former.

Although the municipal regulations of many cities demand
that a rail of not less than a given width be used, varying from
four to five and a half inches, yet owing to the wear and tear

of the street, due to the causes above explained, it has become
imperative upon street-railroad companies to lay as wide a rail

as possible; but such necessary width can only be obtained, in

the rolling of a web and flange rail, by a careful location of the

web with reference to the head and to the depth of flange

allowed to enter each roll, for tlie pitch-line of the roll-train

should pass through the center of the web. This demand is

provided for in this rail, as will apj)ear by reference to Fig. 2,

in which the web is so located that as much of the long flange

A is thrown above the pitch-line of the bottom roll as is pos-

sible, it being understood that the flange ends and the head
commence at the point touched by a line bisecting the curve
connecting the head and flange. By this means the greatest

facility in rolling is secured compatible with the proper stabil-



4() THE JOHNSON COMPANY VS.

ity of the rail. It will, moreover, be seen that this location of

the head relatively to the vertical web secures an important
economy in material, for by reference to Fig. 4 it will be seen

that if the head, B, of this rail were to be thrown into the posi-

tion shown by the dotted line <l d d while the shoulder g h re-

mains stationary it would necessarily increase the total mass of

the metal at C to the extent of the mass contained betw^een the

outline g li and the dotted line (l\

In all ordinary rails, of w^iatever width, the head and flange

are generally straight, or very nearly so, presenting a square
corner or step to the wheels of crossing vehicles, and as a con-

sequence the impinging wheels of such vehicles strike solidly

on and mount squarely over, if crossing the rail at nearly a

right angle, but if at an angle inclined to the track the wheels

slide sidewise, raking, scraping and tearing the street, as

shown at the points x x, Fig. 3, whereas in the rail forming
the subject of this invention this wear and tear of the street is

prevented by the bevel given to both its head, B, and flange,

A, as is indicated by their departure from the horizontal dotted

lines
// y, Fig. 2; for the wheels of passing vehicles will mount

and pass over these rails, particularly on the outer or head
side, at any angle, with little or no tendency to slide sidewase;

for it will be seen by referring to said figure that the departure

of the head of said rail from the horizontal rapidly increases

from the point just beyond that which would be covered by the

tread of the wheels. This part of the head is, in fact, an ad-

dition to the head proper, by whicii addition the extreme point

of the bevel is thrown below the grade of the surrounding
street, thus providing: for the subsequent settling of the same.

This conformation of rail w^ould be impossible if the width of

head w^ere equal or only slightly wider than the tread of the

wheels. Another peculiarity of this rail is that the head,

flange, web and foot are substantially of equal mass of material.

In rolling iron of peculiar shape there are generally well-defined

points which determine the subsequent contraction of said

shape during cooling. These points may safely be defined, in

a general way, as being the extremely-exposed points of the

given shape. It is an object gained in the manufacture of

these shapes if the relation of these exposed points one to the

other is such that the respective masses, taken together with

their distance from the natural neutral axis of said shape, shall

the one neutralize the other in their contraction during cool-

ing, and thus preserve a rolled bar of given shape free from
distortion when cold. Thus star-iron, whose four arms are

generally of equal section, remains free from distortion during

cooling. In angle-iron, on the contrary, where there are three

determining-points of contraction, the greater mass of metal in
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that one point forming the angle causes an excess of contrac-

tion at said point, and consequently curves and distorts the

bar during cooling. So in the ordinary T and tram rail, the

greater mass of metal in the head determines in a similar way
excess of contraction at that point. It is, however, consistent

with the above law to have a greater mass of metal in one part

than in another, provided such excess of metal be not located

in one of the determining-points of contraction, but rather

situated at or near what may be defined as the neutral axis of

contraction.

It will be seen that were the head of the rail forming the sub-

ject of this invention constructed as is ordinarily the case such
construction would throw an excess of mass of metal into one
of the determining-points of contraction of said rail, by which
means the rail would become, as is ordinarily the case, dis-

torted or curved in cooling. To avoid this it will be observed
that the under part of the head in said rail is cut away, by
which means the mass of metal at the determining-points of

contraction, taken together with the respective distances of

said points from the neutral axis, is such that the rail is not
distorted or curved during cooling, and at the same time there

is secured a lighter and equally efficient rail.

In ordinary rails the object has been to secure the longest

wear by putting a maximum amount of metal in the head—the

part most subject to wear—and a minimum of metal in the

other parts. The effect of such constrvTction is that in rolling

the rail, when it leaves the rolls its thin pans are cooler than
its thick parts, and the thicker parts, having most material,

naturally retain the heat a longer time. Now, if such rail 'be

delivered from the rolls straight and true, but with the above-
mentioned difference of temperature in its several parts, that

part having the higher temperature will shrink in cooling

more than the thinner and cooler parts, in consequence of

which unequal shrinkage the rail, when cold, will be bent and
curved, even if it had been delivered straight. In practice, to

counteract this curvature in cooling, it is customary, upon the

delivery of such rails from the rolls, to give them a '^ camber"
or reverse curve, so that in cooling the rail will tend by curv-

ing in the opposite direction to straighten itself. This means,
owing to the variable conditions of temperature in the different

rails, can only give approximate results. Now, owing to the

substantially equal mass in head, web, flange and foot of the

rail, as hereinbefore described, together with their respective

location from the neutral axis, the effect of temperature in the

several parts is substantially uniform upon said parts. All

necessity of cambering in the rolling of said rail is therefore

obviated, and if the rail be delivered straight and true from the
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rolls, then it will reniciin perfectly straight and uncurved when
cold.

It will also be observed that this construction of rail permits
of the under side of the head being made concave, which con-
struction secures a larger pocket for the retention of the ballast,

and a contour permitting of the more easy inflow of the adjacent
ballast, as hereinbefore described, than if the under side of the
head were either convex or approximately square, as is gen-
erally the case.

It is of importance to bear in mind the fact that this

rail is designed for the purpose of supporting the car by the
tread of the wheels and not by their flanges, as is sometimes
practiced.

Having thus fully described the form, uses and advantages of

my said rail, as of my invention, I claim

—

1. The combined tram and T rail described, in which the
head /; is constructed of a proper width to prevent the car

wheels from coming in contact with the paving, and inclined
from near its inner to its outer side, so that the weight of the

car shall be at all times upon that portion of said head which is

nearly directly above the web of said rail, substantially as shown
and specified.

2. A combined tram and T rail having the head B, located

with reference to the center line of the web, re-enforced, as at

C, and proportioned with reference to the flange A and the re-

maining parts of the rail, substantially as described, whereby
the metal is distributed in the several parts, so as to equalize

contraction therein during the process of cooling, substantially

as set forth.

3. The combined tram and T rail described, the width of

whose head is proportioned and the lower part of its head
curved and offset, substantially as shown and described, so as

to allow the superincumbent pressure of ordinary adjacent
street traffic to force the surrounding ballast into and against,

instead of from, the rail, and to solidify and retain the ballast

forced against and held by said rail, thus preserving the ad-

jacent road-bed and maintaining an accurate gage of track, sub-
stantially as set forth.

4. In the combined tram and T rail described, the web E,
located relatively to the flange A and head B, as described, so

that a large part of the flange A is thrown above the pitch-line

of the bottom roll used in its manufacture, whereby, in rolling,

increased facility and economy of manufacture are secured,

substantially as set forth.

5. In the combined tram and T rail described, the web E,
located relatively to the flange A and head B, offset at C, as

described, whereby a maximum capacity of outside pocket is

I
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secured with a minimum quantity of metal consistent w^ith the

proper stability of the rail, substantially as set forth.

6. A combined tram and T rail having a reverse beveled or

arched head, B, the outer bevel of which is prolonged and ter-

minates in a rapidly-descending curve, by which conformation
the extreme point of said curve is thrown below the grade of

the surrounding streeet and the settling of the street provided
for, and w^iereby great facility is afiforded for vehicles to

mount over and run across said rails, and wear and tear of road-

bed or balhist adjacent thereto obviated or greatly diminished,
substantially as set forth.

In witness whereof I have hereunto set my hand and seal, at

Indianapolis, Indiana, this 9th day of September, A. D. 1882.

TOM.'L. JOHNSON. [l. s.]

In presence of

C. BRADP^ORD,
E. W. BRADFORD.

(Endorsed:) Opened and re-filed Nov. 20, 1890. L. S. B.

Saw^yer, Clerk.

70 CoraplainanV s Exhibit B.

U. S. Circuit Court, N. Dist. of Cal.

r.s-. > No. 10,374.

The Johnson Company
r-s'.

Sutter St. Railway Co

Complainant^ H Exhibit B. (Assignment of Pat. Ex. A, to Johnson
Steel Street Rail Co.)

S. C. H., Examiner.

Department of the Interior.

United States Patent Office.

To all persons to w^hom these presents shall come, Greeting:
This is to certify that the annexed is a true copy from the

records of this office of an instrument of writing, executed by
Tom L. Johnson, 9th day of , 1883, and recorded in

Liber R, 29, page 184. Said record has been carefully com-
pared with the original, and is a correct tianscript of the whole
thereof.

In testimony whereof, I, C. E. Mitchell, Commissioner of

Patents, have caused the seal of the Patent Office to be affixed

this 29th day of October, in the year of our Lord one thousand
eight hundred and eighty-nine, and of the Independence of the
United States the one hundred and fourteenth.

[seal.] C. E. MITCHELL,
Commissioner.
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Liber R, *2U, P. 184.

Whereas 1, Tom L. Johnson, of the city of Indianapolis,

State of Indiana, have invented a certain new and useful im-
provement in raih'oad rails, for which Letters Patent for the

U. S., Numbered 272,554, were issued to me on the 20th

71 day of February, 1883; and,

Whereas, by a contract dated the 6th day of February,

1883, I did agree with J. V. Johnston, E.G. Moxham and A. L
Moxham, all of the city of Louisville, State of Kentucky, to

form, under the laws of the State of Kentucky, a corporation,

to be know^n as the Johnson Steel Street Rail Company; and.

Whereas, by said contract, I conveyed to the said J. V. John-
ston, E. C. Moxham and A. I. Moxham a one-half interest in

said letters patent; and,

Whereas, it was agreed between the said parties to the said

contract, that the said letters patent should be transferred, as-

signed and conveyed to the said corporation when formed; and,

whereas, the said corporation, the Johnston Steel Street Rail

Company has been duly created under the laws of said State;

and,
Whereas I, and the said J. V. Johnston, E. C. Moxham and

A. J. Moxham, have each of us subscribed to the stock of the

said corporation, and have assigned and transferred to said

corporation, in part payment of the stock taken by each of us,

the interest owned by each of us in the said letters patent: now
therefore, in consideration of the premises, and one dollar and
other valuable considerations to me paid, the receipt whereof is

here acknowledged:
I, the said Tom L. Johnson do hereby sell, assign and trans-

fer unto the said the Johnson Steel Street Rail Company the

whole right, title and interest in and to the said invention or

improvement in railroad rails, patent for which No. 272,554

was issued to me on the 20th day of February, 1883, as described,

for the said company's own use, and for the use of the said

company's legal representatives.

72 In testimony whereof I have hereunto set my hand
and affixed my seal this 9 dav of ,

1883.

TOM L. JOHNSON.

In presence of

H. L. CROSS,
GEO. WILSON.

Recorded April 30, 1883.

EDELL, J. B. B.

(Endorsed:) Opened and refiled Nov. 20, 1890. L. S. B.

Sawyer, Clerk.
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73 Complainants Exhibit C.

U. S. Circuit Court, N. Dist. of Cal.

The Johnson Co. )

rx.
[
No. 10,394.

Sutter Street Railway Co. )

ComplainanVs Exhibit G. (Articles of Incovjiovation of Johnson
Steel Street RaU Co.)

S. C. H., Examiner.

Articles of Incorporation of the Johnson Steel Street Rail
Company:
Know all men, that we, Tom L. Johnson, A. J. Moxham, J.

V. Johnston, and E, C. Moxham, do hereby associate ourselves

together and become incorporated under the name of the
'' Johnson Steel Street Rail Company " under the provisions of

Chapter Fifty-six of the General Statutes, claiming the general
powers granted under said chapter, to wit: To have perpetual
succession; to sue and be sued by the corporate name; to have
a common seal; and alter the same at pleasure; to render the

shares or interests of stockholders transferable, and to prescribe

the mode of making such transfer; to exempt the private prop-
erty of members from liability for corporate debts; to make
contracts, acquire and transfer property, possessing the same
power in such respects as private individuals now^ enjoy; to es-

tablish by-laws, and make all rules and regulations deemed ex-

pedient for the management of said corporation or its affairs

not inconsistent with the constitution or laws of this State 'or

of the United States.

It is further specially understood and prescribed:

1

.

That the principal place of business of said corporation
shall be Louisville, Ky.

2. That the business of said corporation shall be to develop
the use and sale of the rail patented and known as the '' John-
ston Street Railroad Rail," to grant license to other persons to

manufacture said rail under the patents relating thereto, which
are now or may hereafter be owned by said corporation to man-
ufacture and sell said rail; to procure the manufacture of said

rail by other persons; and to manufacture and sell and deal in

all materials used in laying street railroad rails; said cor-

74 poration to pursue any or all the above mentioned objects

of business as it may hereafter determine.
3. That the capital stock of said corporation shall be twenty-

five thousand dollars, to be divided into two hundred and fifty

shares of one hundred dollars each, of which twenty-one
thousand dollars shall be paid in money or property on or be-

fore the 14th day of March, 1883, the property to be transferred

to said corporation in payment of the stock thereof, to be
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accepted at the valuation of its directors; and the remaining
four thousand doHars of said capital stock to be paid when the
necessities of said corporation shall require, at such times and
in such manner as the Board of Directors shall prescribe by
resolution or by-laws.

The capital stock may be increased from time to time by
change of these articles in accordance with Chapter Fifty-six,

but no increase shall at any time be made except upon a vote

favoring such increase of a majority of the stock then issued

and paid up, nor unless the same be taken at par and paid for

in cash, or its bona fide equivalent. In the event the capital

stock shall be increased at any time the then stockholders shall

have the right to subscribe, pay for and take the additional

issue of stock in the same proposition as they may hold paid up
stock at the time of such increase. In no event shall any
stockholder be compelled to subscribe and pay for any stock

directed to be issued as increased capital stock by the persons or

person holding a majority of the stock.

If at any time when an increase of capital stock shall have
been agreed on as prescribed herein, one or more of the stockhold-

ers shall decline to subscribe for any portion of the issue

75 of increased stock, the remaining stockholder, if there be
but one, shall have the right to take the whole of the in-

creased issue, or if there be more than one, the remaining
stockholders shall have the right to take the increased issue in

the proportion which their holdings of paid up stock bears one
to the other.

4. The time of the commencement of said corporation shall

be the seventh day of March, 1883, and the time of its termina-
tion shall be at the expiration of the twenty-five years next
thereafter ensuing.

5. The affairs of said corporation shall be conducted by a

Board of two Directors, one of whom shall be President, and
one Secretary, as may be determined upon between them; to be

elected on the second Monday in March, 1883, and annually
thereafter. A unanimous vote shall be necessary for the de-

cision of all questions acted upon by said Directors. A. J. Mox-
ham and Tom L. Johnson shall constitute the first Board of

Directors, and shall serve until their successors elected.

6. Said corporation shall at no time subject itself to greater

indebtedness or liability than five thousand dollars.

7. The private property of the stockholders shall not be lia-

ble to the debts of the corporation.

Witness our hands this 23rd day of February, 1883.

J. V. JOHNSON,
EDGAR C. MOXHAM,
A. J. MOXHAM,
TOM L. JOHNSON.
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76 State of Pennsylvania,
/

Cutintij of Ccuahria. \

This is to certify that on this day personally appeared before

me, a Notary Public, in and for the county and State aforesaid,

the above named A. J. Moxham who signed the foregoing Arti-

cles of Incorporation in my presence and acknowledged the

same to be his act and deed.

In testimony whereof I have hereunto set my hand and
affixed my official seal at Johnstown in the county and State

aforesaid the 5th day of March, 1888.

[seal.] a. MONTGOMERY,
Notary Public in and for Cambria County,

State of Pennsylvania.

State of Ohio,
Cuyahoga County.

Before me, L. A. Russell, a Notary Public, in and for said

county and State, personally appeared Tom L. Johnston, this

2d day of March, A. D. 1888, and signed the foregoing Articles

of Association and acknowledged the same to be his voluntary
act and deed for the purposes in said articles expressed.

In testimony whereof I have hereunto set my hand and
affixed my notarial seal at Cleveland, Ohio, this second dav of

March, A. D. 1888.

[seal.] L. a. RUSSELL,
Notary Public in and for Cuyahoga County, Ohio.

77 I, Geo. H. Webb, Clerk of the County Court of Jeffer-

son County, in the State of Kentucky, do certify that on
this day the foregoing Articles of Incorporation were produced
to me in my office and acknowledged and delivered by J. V.
Johnston and Edgar C. Moxham parties thereto to be their act

and deed, and that I have recorded them, this and the forego-
ing certificates in my said office.

Witness my hand this 7th day of March, 1883.

GEO. H. WEBB, Clk.

(The above Articles are recorded in Book No. 2, page 621.)

Amendment to the Articles of Incorporation of the Johnson
Steel Street Rail Company.
We, A. J. Moxham, J. V. Johnston, E. C. Moxham and Tom

L. Johnson, incorporators and only stockholders of the John-
son Steel Street Rail Company, do hereby agree that the stock
of said company shall be increased from twenty-five tliousand
dollars to forty thousand dollars, that is to say, an increase of one
hundred and fifty shares of one hundred dollars each, and one-
third of said stock to be paid for in cash and issued at once,
and the remainder to be paid for and issued as and when called
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for by the Board of Directors of said coni[)aDy; and that the

stock shall be subscribed for and issued as provided in Section

3 of the charter of said Johnson Steel Street Rail Company.
Witness our hands this fifth day of January, 1884.

TOM L. JOHNSON,
A. J. MOXHAM,
EDGAR C. MOXHAM,
J. V. JOHNSON.

78 State of Ohio,
County of Cnijdhoga,

•S'-S'.

I, L. A. Russell, a Notary Public in and for the county and
State aforesaid, do certify that on this day came the above
named Tom L. Johnson, who is personally known to me, and
signed the foregoing amendment to the Articles of Incorpora-

tion of the Johnson Steel Street Rail Company, in my presence,

and acknowledged the same to be his free act and deed.

In testimony whereof, I hereunto set my hand and affix my
official seal this fifth day of January A. D. 1884.

[seal.] L. a. RUSSELL,
Notary Public.

State of Pennsylvania, )

County of Caw brio, )

'' '

I, A. Montgomery, a Notary Public, in and for the county

and State aforesaid, do certify that on this day came the above

named A. J. Moxham, who is personally known to me, and
signed the foregoing amendment to the Articles of Incorpora-

tion of the Johnson Steel Street Rail Company in my presence,

and acknowledged the same to be his free act and deed.

In testimony whereof, I hereunto set my hand and affix my
official seal this twentv-third day of January, A. D. 1884.

[seal.]
^

A. MONTGOMERY,
Notary Public.

State of Kentucky, } n.
County of JeffevHon, S

I, R. S. Shreve, at Notary Public in and for the county and
State aforesaid, do certify that on this day came the

79 above named Edgar C. Moxham, who is personally known
to me, and signed the foregoing amendment to the Arti-

cles of Incorporation of the Johnson Steel Street Rail Company,
in my presence, and acknowledged the same to be his free act

and deed.

In testimony whereof, I hereunto set my hand and affix my
official seal this twenty-fifth dav of January, A. D. 1884.

[SEAL.]
^

R. S. SHREVE,
Notary Public, J. Co., Ky.
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State of Kentucky, / .

,

JejfevHon County, S

I, Geo. H. Webb, Clerk of the County Court wherein and for

the county and State aforesaid, do certify that on this day the
foregoing amendment to the Articles of Incorporation of the
Johnson Steel Street Rail Company were produced to me in my
office and acknowledged and delivered by Edgar C. Moxham, a

party thereto, to be his act and deed, all of which is hereby cer-

tified to the proper office for record.

Witness my hand and official seal of Jefferson County Court,
this 31st day of January, 1884.

['f^tf]

"

GEO. H. WEBB,
Clk. Jeff. Co. Ct., Ky.

I, Geo. H. \¥ebb, Clerk of the County Court of Jackson
County, in the State of Kentucky, do certify that on this day
the foregoing amendment to the Articles of Incorporation of

the Johnson Steel Str^;et Rail Company were further and fully

acknowledged and delivered before me, in my office, by J. V.
Johnston, a party thereto, to be his act and deed, and

80 that I have recorded it, this and the foregoing certificates

in my said office.

Witness my hand this 8th day of February, 1884.

GEO. H. WEBB, Clk.

(The above amendment to the Articles of Incorporation of

the Johnson Steel Street Rail Company is recorded in Corpor-
ation Book No. 3, page 174.)

Change in the Articles of Incorporation of the Johnson Steel

Street Rail Company:
Know all men by these presents, that we, A. J. Moxham,

Tom L. Johnson, J. V. Johnston, T. C. Coleman, A. V. du
Pont and John Townsend, being all of the stockholders of the

Johnson Steel Street Rail Company, have and do hereby agree
upon the following changes in the Articles of Incorporation of

the said Company:
1st. The capital stock of said company is increased from

forty thousand dollars (140,000) to two hundred and fifty thous-
and dollars (1250,000), being an increase of twenty-one thous-
and shares of one hundred dollars each, to be issued at once as

paid up capital stock. This increase of stock is based upon the
accumulated net earnings of the company, the increased value
of the patents and properties of the company and the patent
and properties of the company acquired since the last increase
of its capital stock.

2d. The highest amount of indebtedness or liability to

which said corporation is at any time to subject itself is changed
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from five thousand dollars (15,000) to fifty thousand dollars

(150,000).

81 Witness our hands this fifth day of November, A. D.
1885.

A. J. MOXHAM,
JOHN TOWNSEND,
J. V. JOHNSTON,
TOM L. JOHNSON,
A. V. DuPONT,
T. C. COLEMAN.

State of Pennsylvania, )

County of Cambria,
)

I, A. Montgomery, a Notary Public, in and for the county
and State aforesaid, do certify that on this day personally ap-
peared before me the within named John Townsend and A. J.

Moxham who are personally known to me and signed the within
change in the Articles of Incorporation of the Johnson Steel
Street Hail Company and acknowledged the same to be their act

and deed.

Witness mv hand and seal this second day of December,
1885.

[seal.] a. MONTGOMERY,
Notary Public.

State of Iowa,
i

County of Marshall.
\

I, W. L. Dickson, a Notary Public, in and for the county and
State aforesaid do certify that on this day personally appeared
before me the within named J. V. Johnston, who is personally
known to me and signed the within change in the Articles of

Incorporation of the Johnson Steel Street Rail Comf)any, and
acknowledged the same to be his act and deed.

Witness my hand and seal this seventh day of December,
1885.

82 W. L. DICKSON,
[seal.] Notary Public.

I, Geo. A. Webb, Clerk of the County Court of Jefferson

County, in the State of Kentucky, do certify that on this day the
foregoing amended Articles of Incorporation were produced to

me in my office, and acknowledged and delivered by A. V.
duPont, T. C. Coleman and Tom L. Johnson, parties thereto,

to be their act and deed, and that I have recorded them, this,

and the foregoing certificates in my said office.

Witness my hand this 4th day of January, 1886.

GEO. H. WEBB, Clk.
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(The above change in the Articles of Incorporation of the

Johnson Steel Street Rail Company, is recorded in Corporation
Book No. 3, page 596.)

Be it known, that a meeting of the stockholders of the John-
son Steel Street Rail Company was held at the company's office

in Louisville, Kentucky, on Monday, December 17th, 1888,
pursuant to call, and that all of the stockholders of said company
and every share of stock issued by said company at said time
were present in person or by proxy; that it was unanimously
resolved that the name of said company be changed from John-
son Steel Street Rail Company to Johnson Company, and that

A. J. Moxham, President, A. V. duPont and T. C. Coleman be
appointed to sign and acknowledge the appropriate Amended
Articles of Incorporation in behalf jof all said stockholders, in

order to effect said change, if none. Therefore these
83 presents witness, that the Articles of Incorporation of

the Johnson Steel Street Rail Company are hereby
amended in this, that the name of said company is hereby
changed from Johnson Steel Street Rail Company to, and it

shall hereafter be known as Johnson Company.
In testimony whereof, witness the signatures of A. J. Mox-

ham, President, A. V. duPont and T. C. Coleman, in behalf of

themselves and all the stockholders of said company, this 17th
day of December, 1888.

ARTHUR J. MOXHAM, Prasi.

A. V. DuPONT.
T. C. COLEMAN.

88

.

State of Pennsylvania,
\Connty of Cambria,

On this 19th day of December, 1888, personally came before
me, a Notary Public in and for said County, A. J. Moxham,
President of the Johnson Steel Street Rail Company, who in
due form of law acknowledged the within writing, and signed
it in my presence.
Witness my hand and Notarial seal at Johnstown, Pa., the

day and vear above stated.

[seal.] a. MONTGOMERY,
Xoiary Public.

I, Geo. H. Webb, Clerk of the County Court of Jefferson
County, in the State of Kentucky, do certify that on this day
the foregoing Amended Articles of Incorporation was produced

to me in my office and acknowledged and delivered bv
84 T. C. Coleman and A. V. duPont, parties thereto, to be

their act and deed.

Witness my hand this 22nd day of December, 1888.

GEO. H. WEBB, Clerk.
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1, Geo. H. Webb, Clerk of the Coimty Court of Jefferson
County, in the State of Kentucky, do certify that on this day
the foregoing Amended Articles of Incorporation was again
produced to me in my office, and that I have recorded it, this,

and the foregoing certificate in my said ofhce.

Witness my hand, this 26 day of Deer., 1888.

GEO. H. WEBB, Ckrk.

(The above Amended Articles of Incorporation are recorded
in Corporation Book No. 5, page 125.)

State of Kentucky, , ,, ,

County of Jefferson,

I, Geo. H. Webb, Clerk of the County Court of Jefferson

County, in the State of Kentucky (said Court being a court of

record having probate jurisdiction and power to appoint ana
qualify executors, administrators, guardians, etc., and having
a common seal), do certify that the foregoing fifteen pages con-

tain a correct and complete copy of the Articles of Incorpora-
tion of the Johnson Steel Street Rail Company and the three

amendments thereto, together with the certificates of acknowl-
edgment and record thereof, as taken from the records in mv

office as Clerk aforesaid.

85 Said original Articles of Incorporation of the Johnson
Steel Street Jlail Company are recorded in Corporation

Book No. 2, page 621; the first amendment thereto in Corpor-
ation Book No. 3, page 174; the second amendment thereto in

Corporation Book No. 3, page 569; and the third amendment
thereto in Corporation Book No. 5, page 125.

In testimony of all which I hereunto set my hand and affix

the impression of the seal of Jefferson County, Kentucky, of

which I am the lawful custodian, at Louisville, this 8th day of

October, 1889.

[seal.] GEO. H. WEBB, Clerk

Jefferson Co ant /j Couii, Kentucky

.

State OF Kentucky, )

^
Jefferson County,

\

I, W. B. Hoke, sole and presiding Judge of the County
Court within and for the county and State aforesaid, do certify

that Geo. H. Webb, whose genuine signature appears to the

foregoing certificate, is now, and was at the time of signing the

same, Clerk of said Court, duly elected and qualified, and that

all of his official acts as such are entitled to full faith and credit,

and that his foregoing attestation is in due form of law.
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Given under my hand at the City of Louisville, Kentucky,
this 8th day of October, 1889.

(Signed) W. B. HOKE,
Sole and FreHiding Judge of the Jefferson Go.

Court, Kentucky.

86 State of Kentucky,
\ ^

Jefferson County, )

I, Geo. H. Webb, Clerk of the County Court, within and for

the county and State aforesaid, do certify that W. B. Hoke,
whose genuine signature appears to the foregoing certificate, is

now, and was at the time of signing the same. Sole and Presid-

ing Judge of said Court, duly elected, commissioned and qual-

ified, and that all of his official acts as such are entitled to full

faith and credit.

In testimony whereof, I hereunto set my hand and affix the

official seal of Jefferson County, Kentucky, of which I am the

custodian, at Louisville, Kentucky, this 8th day of October,
1889.

[seal.] GEO. H. WEBB, Clerk.

Jefferson County Court, Kentucky.
(Endorsed:) Opened and refiled Nov. 20, 1890. L. S. B.

Sawyer, Clerk.
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87 U. S. Circuit Court, N. Dist. of Cal.

The Johnson Co. \

vs. i No. 10394.

Sutter St. Railroad Co. )

Complainants Exhibit E. (Draa:ing Section of Respondent' s Rail.)

S. C. H., Eraminer.

(Endorsed:) Opened and re-filed Nov. 20, 1890. L. S. B.

Sawyer, Clerk.

88 Assignment of Errors.

United States Circuit Court of Appeals, for the Ninth Judicial

Circuit.

Johnson Company, \

vs.
[
No. 10,394. .

Sutter Street Railroad Comyany. )

In the matter of the appeal of the Johnson Company, appel-

lant:

Assignment of Errors: And now comes the appellant in the

above cause, and says that in the record and proceedings there-

in there is manifest error in this, to wit:

1. The Circuit Court of the United States, for the Northern
District of California, erred in the construction placed upon the

fifth claim of the patent in suit.

2. The Circuit Court of the United States, for the Northern
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District of California, erred in failing to find that defendant's
(appellee's), rails infringed the fifth claim of the patent in suit.

3. The Circuit Court of the United States, for the Northern
District of California, erred in holding that there was no inven-
tion over the prior art in the matter claimed in the fifth claim
of the patent in suit.

4. The Circuit Court of the United States, for the Northern
District of California, erred in dismissing the bill of complaint
in said cause.

Wherefore, the said Johnson Company, appellant, prays that

the decree of the Circuit Court of the United States, for the
Northern District of California, be reversed, and that the Cir-

cuit Court of the United States, for the Northern Dis-

89 trict of California, be ordered to enter a decree sustain-

ing the bill of complaint, finding that defendant's
(appellee's), rails infringe the fifth claim of the patent in suit,

and awarding an injunction against the defendant (appellee),

in accordance wnth the prayer of the bill of complaint.
WM. F. BOOTH,

Attorney for Appellant.

(Endorsed:) Filed Dec. 28, 1891. L. S. B. Sawyer, Clerk.

90 Petition for Order Alloiving Appeal.

In the Circuit Court of the United States. Ninth Judicial Cir-

cuit, in and for the Northern District of California.

The Johnson Company, Complainant, ) ^^ ^^ ,..
'

,, ( No. 10,394.

Sutter Street Railway Company, Defendant. )
^^ ^^^ ^'

The Johnson Company, complainant in the above entitled
cause, fe'eling itself aggrieved by the decretal order made by
said Court on the 27th day of July, 1891, and the decree made
and entered on said day in pursuance of said order, whereby it

is ordered, adjudged and decreed that the complainant's bill of

complaint in said cause be dismissed with costs to the de-
fendant, comes now^ by George Harding, George J. Harding and
Wm. F. Booth, its solicitors and counsel, and petitions said
Court for an order allowing said complainant to prosecute an
appeal from said decree, to the Honorable, the United States
Circuit Court of Appeals, for the Ninth Circuit, under and
according to the laws of the United States in that behalf made
and provided, and also that an order be made fixing the amount
of security which complainant shall give and furnish upon such
appeal, and that upon giving of such security, all further pro-
ceedings in this Court be suspended and stayed until the deter-
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miiiatiou of said uppoal l)y said United States Circuit Court of

Appeals.

91 And your petitioner will ever pray.

GEORGE HARDING,
GEORGE J. HARDING,
AVM. F. BOOTH.

Sol's and counsel for complainant.

(Endorsed:) Filed Dec. 28, 1891. L. S. B. Sawyer, Clerk.

92 Viler Allofijlutj Appeal.

At a stated term, to wit: the November term, A. D. 1891,

of the Circuit Court of the United States of America, of the

Ninth Judicial Circuit, in and for the Northern District of

California, held at the court room in the City and County of.

San Francisco, on Monday, the 28th day of December, in the

year of our Lord one thousand eight hundred and ninety-one.

Present: The Honorable Thomas P. Hawley, United States

District Judge, District of Nevada.

The Johnson Company, )

f.s'.
[
No. 10,394.

Sutter Street Railway Company, )

On motion of W. F. Booth, Esq., counsel for complainant

herein, it is ordered that an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, from the final decree

heretofore filed and entered herein, be and the same hereby is

allowed, and that a certified transcript of the record, testimony,

exhibits, stipulations and all proceedings herein be forthwith

transmitted to the said United States Circuit Court of Appeals.

It is further ordered that the bond for damages and costs on

appeal be, and the same hereby is fixed at five hundred dol-

lars.

93 Bond on Appeal,

United States Circuit Court of Appeals for the Ninth Circuit.

The Johnson Company, Appellant, ) -^^ ^^ g^^

Sutter Street Railway Company, Appellee, ;
^^ ^^^^ ^''

Know all men by these presents, that we, Wm. F. Booth and

J. B. Whitcomb, both of San Francisco, California, are held

and firmly bound unto the above named appellee, in the sum
of five hundred dollars, lawful money of the United States of

America, to be paid to the said appellee, its successors and legal

representatives, to which payment, well and truly to be made,

we bind ourselves and each of us jointly and severally and our
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and each of our heirs, executors and administrators firmly by
these presents. Dated at San Francisco, California, this 29th

day of December, 1891.

The condition of the above obligation is such, that whereas
said appellant has taken an appeal to the United States Circuit

Court of Appeals, for the Ninth Circuit, to reverse the decree

rendered and entered by the Circuit Court of the United States,

Ninth Judicial Circuit, in and for the Northern District of Cali-

fornia, in the cause entitled TJie JoliUHon CoDipany vs. Sui-

ter Street Raihvay Co., No. 10,394, which said decree was ren-

dered and entered in said Circuit Court, the 27th day of July,

1891, being a day in the July term, 1891, of said Circuit

94 Court. Now, therefore, if the above named appellant
shall prosecute its appeal to effect and answer all damages

and costs, if it shall fail to make good its plea, then this obli-

gation shall be void—otherwise to remain in full force and
efrect

WM. F. BOOTH,
J. B. WHITCOMB.

Signed sealed and delivered in presence of F. D. Monckton.

United States of America, }

Northern District of Galifornia. )

Wm. F. Booth, being duly sworn, deposes and says that he is

a freeholder in said district, and is worth the sum of five hun-
dred dollars in lawful money of the United States of America,
exclusive of property exempt from execution and over and above
all debts and liabilities.

WM. F. BOOTH.

Subscribed and sworn to before me, at San Francisco, Cali-

fornia, this 29th day of December, 1891.

F. D. MONCKTON,
Commissioner U. S. Circuit Court,

Northern District of California.

United States of America, )

y . . . . > SS
Northern District of California. )

'

'

'

J. B. Whitcomb, being duly sworn, deposes and says that he
is a freeholder in said district, and is worth the sum of five hun-
dred dollars in lawful money of the United States of America,

exclusive of property exempt from execution and over and
95 above all debts and liabilities.

J. B. WHITCOMB.
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Subscribed and sworn to before me, at San Francisco, Cali-

fornia, this 29th day of December, 1891.

F. D. MONCKTON.
Commissionei' U. S. Circuit Court,

Northern District of California.

(Endorsed:) Form of bond and sufficiency of sureties ap-

proved. Hawley, Judge. Filed Dec. 29, 1891. L. S. B. Saw-
yer, Clerk.

96 Order Allotving Withdravxd of Original Exhibit.

At a stated term, to wit: the November term, A. D.

1891, of the Circuit Court of the United States of Amer-
ica, of the Ninth Judicial Circuit, in and for the Northern Dis-

trict of California, held at the court room in the City and
County of San Francisco, on Monday, the 25th day of January,
in the year of our Lord, one thousand eight hundred and
ninety-two.

Present: The Honorable Thomas P. Hawley, United States

District Judge, District of Nevada.

The Johnson Company,
^

vs. i No. 10,394.

Sutter Street Railway Company. )

Upon motion of Wm. F. Booth, Esq., counsel for the com-
plainant, it is ordered that the original exhibits ''Complain-

ant's Exhibit Section of Defendant's Rail;" ''Section Califor-

nia Street Rail," and "Complainant's Exhibit D " (being sec-

tions of steel rails) heretofore filed herein, be allowed to be

withdrawn from the files of this cause, for the purpose of being

transmitted to the United States Circuit Court of Appeals, for

the Ninth Circuit, as a part of the record upon appeal herein;

the said original exhibits to be delivered to the solicitor for the

complainant herein, and to be returned to the files of this cause

in this court, upon the final determination of the appeal herein

by said United States Circuit Court of Appeals

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern District of California.

The Johnson Company,
)

vs.
[
No. 10,394.

Sutter Street Railway Company. )

1, L. S. B. Sawyer, Clerk of the Circuit Court of the United

States of America, of the Ninth Judicial Circuit, in and for

the Northern District of California, do hereby certify the fore-

going ninety-six written and printed pages, numbered from 1 to
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96, inclusive (excepting therefrom the original exhibits '' Com-
plainant's Exhibit Section of Defendant's Rail," " Section Cal-

ifornia Street Rail," and " Complainant's Exhibit E,"—being
sections of steel rails—which said original exhiVjits are, by
order of Court, transmitted herewith and made a part hereof),

to be a full, true and correct copy of the record and of all the
proceedings in the above and therein entitled suit, and that the
same together constitute the transcript of the record upon
appeal to the United States Circuit Court of Appeals for the
Ninth Circuit.

In testimony whereof, I have hereunto set my hand and
affixed the seal of said Court, this 30th day of January, 1892.

[Seal U.S. Circuit Court, Northern Dist. Cal.l

L. S. B. SAWYER,
Clerk U. S. Cirvuit Court, Northern District of California.

United States of America, ss.

The President of the United States, to Sutter Street Railway
Company, greeting:

You are hereby cited and admonished to be and appear at a
United States Circuit Court of Appeals, for the Ninth Circuit,
to be holden at the City of San Francisco, in the State of Cali-

fornia, on the 23rd day of February, next, pursuant to an order
allowing an appeal, entered in the Clerk's Office of the Circuit
Court of the United States, for the Northern District of Califor-
nia, from a final decree duly signed, filed and entered in that
certain suit wherein The Johnson Company is complainant and
appellant, being in Equity No. 10,394, and you are respondent
and appelle,to show cause, if any there be, why the decree ren-
dered against the said appellant as in the said order allow^ing
appeal mentioned, should not be corrected, and why speedy
justice should not be done to the parties in that behalf.

Witness, the Honorable Thomas P. Hawley, U. S. District
Judge, District of Nevada, assigned to hold and holding the
United States Circuit Court, for the Northern District of Cali-
fornia, this 25th dav of January, A. D. 1892.

THOMAS P. HAWLEY,
U. S. Judge.

Service of the within citation and the delivery of a copy there-
of acknowledged this 25th day of January, 1892.

WHEATON, KALLOCH & KIERCE,
Sols, for Respondent and Appellee.

Filed Jan. 25, 1892. L. S. B. Sawyer, Clerk U. S. Circuit
Court Northern District of California. By W. B. Beaizlev
Deputy Clerk.




